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JUDICIAL BEHAVI OR:
A STATISTICAL STUDY
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|. INTRODUCTION
A very large literature, mainly in political science, uses sta-
tistical techniques to explain various aspeds of judicial behav-
ior, with particular emphasis on federal appellate judgesN
circuit (that is, court of appeals) judges and Supreme Court
Justices. A number of the studies? employ one of two large da-

1 The authors thank Alicia Beyer, Tara Kadioglu, and Allison Lowery for
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pendices.

2 Stefanie A. Lindquist and Frank B. Cross, Empirically Testing Dworkin®
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sity Law Review 1156 (2005); Susan B. Haire, Stefanie A. Lindquist and
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Hierarchical Perspective,037 Law & Society Review 143 (2003); Kevin M.
Scott, GBupreme Court Reversals of the Ninth Circuit,048 Arizona Law Re-
view 341 (2006); Sara C. Benesh, ('he Contribution of &xtralludges,048
Arizona Law Review 301 (2006); Stefanie A. Lindquist, Wendy L. Martinek
and Virginia A. Hettinger, (Bplitting the Difference: Modeling Appellate
Court Decisions with Mixed Outcomes,041 Law & Society Review 429
(2007); Virginia A. Hettinger, Stefanie A. Lindquist and Wendy L. Marti-
nek, @omparing Attitudinal and Strategic Accounts of Dissenting Behavior
on the U.S. Court of Appeals,048 American Journal of Political Science 123
(2004); Kirk A. Randazzo, Richard W. Waterman, and Jeffrey A. Fine,
Cstatutory Constraint and the Federal Judiciary,OPaper presented at the
Annual meeting of the American Political Science Association (2004); John
Szmer, Susan W. Johnson and Tammy A. Sarver, @Moes the Lawyer Matter?
Influencing Outcomes on the Supreme Court of Canada,041 Law & Society
Review 279 (2007); Tajuana Massie, Susan W. Johnson and Sara Margaret
Gubala, 0rhe Impact of Gender and Race in the Decisions of Judges on the
United States Courts of Appeal,OPaper prepared for delivery at the Mid-
west Political Science Asscciation Annual Meeting (2002); K.M. Scott, GAn
Exploration of the Motivation of Court of Appeals Judges,OPaper prepared
for delivery at the Midwest Political Science Association Annual Meeting
(2003); S. Haire, S. Lindquist and D.R. Songer, (Hierarchical Relationships
in the Federal Courts,OPaper prepared for delivery at the Midwest Political
Science Association Annual Meeting (2001); Todd C. Peppers, Katherine
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tabasesN a court of appeals database called the GBongerOdata-
base® and a Supreme Court database called the (BpaethOdata-
base.4 These databases record data on a large sample of court
of appeals cases since 1925 and Supreme Court cases since
1953. Appendix A describesthe databases.

O®larra Vigilante and Chrisotpher J.W. Zorn, (Bitting by Designation: Ide-
ology and Caseload in District Court Judge Participation on the Federal
Courts of Appeals,OPaper prepared for presentation at the Annual Meeting
of the American Political Science Association (1998); Susan B. Haire, Qudi-
cial Selection and Decision-making in the Ninth Circuit,048 Arizona Law
Review 267 (2006); Rorie Spill Solberg, Jolly A. Emrey and Susan B. Haire,
Onter-Court Dynamics and the Development of Legal Policy: Citation Pat-
terns in the Decisions of the U.S. Courts of Appeals,034 Policy Studies
Journal 277 (2006); Stefanie A. Lindquist, Susan B. Haire and Donald R.
Songer, GBupreme Court Auditing of the U.S. Courts of Appeals: An Organi-
zational Perspective,0Journal of Public Administration Research and The-
ory, Advance Access published online on Jan. 11, 2007; Sarah A. Binder and
Forrest Maltzman, (Benatorial Delay in Confirming Federal Judges 1947D
1998,046 American Journal of Political Science 190 (2002); Gregory C. Sisk,
Michael Heise and Andrew P. Morriss, (Bearching for the Sould of Judicial
Decisionmaking: An Empirical Study of Religious Freedom Decisions,065
Ohio Sate Law Journal 491 (2004); Ryan Shoen and Paul J. Wahlbeck, Orhe
Discuss List and Agenda-Setting on the Supreme Court,OPaper prepared
for presentation at the Annual Meeting of the Southern Political Science
Association (2006); Emerson H. Tiller and Frank B. Cross, G\ Modest Pro-
posal for Improving American Justice,0 99 Columbia Law Review 215
(1999); Paul J. Wahlbeck, (0'he Development of a Legal Rule: The Federal
Common Law of Public Nuisance,032 Law & Society Review 613 (1998).

3 The QJ.S. Courts of Appeals DatabaseOwas originally compiled by Donald
R. Songer, and updated by Ashyln K. Kuersten and Susan B. Haire. It is
archived at the S. Sidney Ulmer Project for Research in Law and Judicial
Politics, available at http://www.as.uky.edu/polisci/ulmerproject. For data
about the attributes of the judges, we used (Orhe Attributes of Federal Court
Judges Database,Ooriginally compiled by Gary Zuk, Deborah J. Barrow,
and Gerard S. Gryski, also archived at the S. Sidney Ulmer Project home
page, and sometimes referred to as the G\uburnOdatabase.

4 The U.S. Supreme Court database was originally compiled by Harold J.
Spaeth, and the justice-centered databases we used (Ohe Justice-Centered
Warren Court Database,O(rhe Justice-Centered Burger Court Database,O
and (Ohe Justice-Centered Rehnquist DatabaseQ were created from the
original database by Sara C. Benesh. The databases are archived at the S.
Sidney Ulmer Project for Research in Law and Judicial Politics, available at
http://www.as.uky.edu/polisci/ulmerproject.
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Many of the data collected about each caseN such as the
date, the main issue, and the dispositionN are straightforward
or nearly so. But a critical datum is not. It is the classification
of the vote of each judge (or Justice) as being Qiberal ,OQ@onser -
vative,0 @nixed,® or @ther.O (MixedOmeans that the judge
voted for an intermediate outcome, for example to affirm a
criminal conviction, but reduce the sentence. @therOmeans
that the vote had no political valenceN usually because the two
sides of the case could not be classified as QiberalOand @onser -
vative.Q These ideological classifications are used as dependent
variables in studies that seek to explain the ideological lean-
ings of judges by reference to the judgesOcharacteristics or
other factors, such as whether a judge is QiberalOor @onserva-
tive.OThat factor in turn is usually proxied by the party of the
President who appointed the judgeN if it was the Democratic
Party, the judge is deemed QiberalOand if the Republican
Party @onservative.OOther proxies are sometimes used, how-
ever.

Of course it is possible to question an assumption that all
judges appointed by Democratic Presidents are liberal and all
judges appointed by Republican Presidents conservative, but
for some purposes the realism of the assumption is irrelevant.
If the question, for example, is whether Democratic Presidents
appoint more liberal judgesthan Republican Presidents do, the
classification of the votes supplies the answer: if judges ap-
pointed by Democratic Presidents vote more often for liberal
outcomes than judges appointed by Republican Presidents, it
doesn® matter whether a particular judge, when appointed,
would have been considered liberal.

The classification of the judge® vote is, however, problem-
atic in the two databases that we have mentioned. The first
problem, which is limited to the court of appeals database, is
that the persons who read and classified the opinions as reach-

5 AnixedOvotes are recorded in the Songer database, but not the Spaeth da-
tabase. Additionally, Justices voting for different outcomes in a Supreme
Court case might be coded as having the same direction in the Spaeth data-
base. This coding would indicate that the opinion of the Court was Qoo lib-
eralOor Qoo conservativeOfor a given Justice.
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ing either a liberal or a conservative (or mixed or other) result
had difficulty with older cases. A spot chedk of 40 cases, 10
from each approximately 20-year period, reveals a high error
rate in cases dedded before 1960.6 SecondN and again thisis a
more serious problem with the court of appeals database than
with the Supreme Court databaseN a number of the classifica-
tion dedsions that the coders made are erroneous, such as
classifying a vote for the plaintiff in an intellectual-property
case as liberal. We have reviewed and corrected the classifica-
tions, as explained in Appendix B.

The corrected databases are the source of the data in our
statistical analysis, so we begin by considering how significant
our classification corrections are. Table 1 compares liberal,
conservative, mixed, and other vote percentages for both the
entire court of appeals database and for currently serving
judges only, with and without our corrections. Table 2 makes
the same comparison for the Supreme Court database. The
principal effect of the corrections is to increase the percentage
of therO(i.e., nonpolitical) dedsions. The corrections are not
major in the Supreme Court database but do lead to substan-
tial changesin the court of appeals database.

TABLE 1
VOTESBY FEDERAL COURT OF APPEALS JUDGES, 192582002

Criminal Constitutional Economic All
With
Prior to Cor- With Prior to With Prior to With Prior to Corre
rections Corrections Corrections Corrections Corrections Corrections Corrections tions
Conservative 73.2% 46.5% 54.2% 52.6% 38.6% 34.9% 49.7% 39.i
Liberal 20.3% 13.0% 34.9% 33.7% 40.6% 38.0% 34.1% 29.!
Mixed 6.3% 4.1% 8.0% 7.8% 6.6% 6.0% 6.5% 5.
Other 0.3% 36.4% 3.0% 5.9% 14.3% 21.1% 9.8% 24.i

6 1n the first sample, cases decided between 1925 and 1940, the error rate is
40 percent; in the second sample, 1940 to 1959, it is 20 percent; but for the
period from 1960 to 2002, it is only 10 percent.
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Votes by Federal Court of Appeals Judges Serving in 2002

Criminal Constitutional Economic All
With
Prior to Cor- With Prior to With Prior to With Prior to Corre
rections Corrections Corrections Corrections Corrections Corrections Corrections tions
Conservative 74.1% 54.8% 58.1% 55.2% 44.1% 42.1% 57.3% 49.(
Liberal 17.5% 12.1% 30.3% 28.6% 34.4% 32.9% 27.8% 24,
Mixed 8.1% 5.2% 9.6% 9.1% 9.0% 8.4% 8.6% 7.
Other 0.4% 27.9% 2.0% 7.1% 12.5% 16.6% 6.2% 19.
TABLE 2
VOTESBY SUPREME COURT JUSTICES, 195382000
Civil Liberties Economic All
Prior to With Prior to With Prior to With
Corrections Corrections Corrections Corrections Corrections Corrections
Conservative 48.5% 45.2% 40.2% 38.5% 45.7% 42.9%
Liberal 51.0% 49.3% 59.7% 58.0% 52.5% 50.8%
Other 0.5% 5.4% 0.1% 3.5% 1.8% 6.3%
[l. ANALYSIS

We attempt to answer a range of empirical questions, such
as whether a judge® political voting behavior changes over his
term of office and whether it depends on the ideological make-
up of the other judges on the court. We suggest explanations
for some of the behavior that we observe but we do not start
with an economic model of judicial behavior and then test em-
pirically the model® predictions.

A. Supreme Court Disaggregated Data: 1953 to 2000 Terms

Our dependent variables in this section are the ideologi-
cally significant vote classificationsN liberal, conservative, and
mixed. We regress the percentage of votes in each ideological
classification on variables that seem likely to influence the
ideological hue of a judge® vote. Our Supreme Court sample
contains 29 different Justices (including eight who were ap-
pointed prior to 1953, the first term in our database) and 437
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observations, consisting of the individual votes of 9 Justices in
44 terms (396 observations), 10 Justicesin threeterms (30 ob-
servations where a judge was replaced midterm), and 11 Jus-
tices in one term (11 observations, including two Justices re-
placed midterm).

1. Judicial Ideology Rankings. Table 3 ranks the 29 judges
in our sample from most to least conservative, based on their
votesin cases in which a vote can be classified as conservative
or liberal. Overall, Rehnquist ranks as the most conservative
Justice, although he falls behind Thomas and O@onnor when
we consider only economic cases (comprising economic regula-
tion, labor, and tax). At the other end of the idedogical spec-
trum, Marshall, Goldberg, and Douglas are the most liberal
Justices, although Black is the most liberal in the economic-
regulation category. We also present results in two other case
categories: civil liberties (all cases category minus economic
regulation, labor, and tax) and adjusted civil liberties (a nar-
rower civil liberties class, which excludes federalism and judi-
cial-power cases). These two categories closely track all cases
because civil liberties cases account for 74 percent of all cases.
Notice the drop in the fraction of liberal votes of the most lib-
eral Justices in the adjusted compared to unadjusted civil lib-
erties category. This is probably because issues of federalism
and judicial power are somewhat less ideological than issues
involving personal liberty.

Our ideological rankings are generally consistent with
what everyone knows to be the ideological differences among
Supreme Court JusticesN the Justices at the top are indeed
more conservative than those at the bottomN but the spedfic
rankings cannot be taken completely seriously. For example,
Thomas is more conservative than Rehnquist, Scalia more con-
servative than Burger, Kennedy more conservative than
O@onnor, Ginsburg more conservative than Blackmun. And
Justices who served a half century ago are difficult to place on
the same ideological scale as current Justices because the
meaning of liberal and conservative have changed over this pe-
riod.
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Table 3 includes other idedogy measures besides our own.
One, labeled (perceived ideologyO(Segal/Cover), is based on a
content analysis of newspaper editorials published prior to the
judge® confirmation. These scores range from 0 (most liberal)
to 1 (most conservative).” Two other measures are based like
ours on votesin cases. Martin and Quinn derive ideology scores
from votes in nonunanimous cases, using the (uncorrected)
Spaeth Supreme Court database. These scoresrange from B-6.3
(Douglas in the 1974 term) to 3.4 (Thomas in the 1998 term).8
Epstein et al. calculate the fraction of conservative and liberal
votes in the adjusted civil liberties category on the basis of an
expansion of the Spaeth database to cover the 1946 to 2004
terms, but the expanded like the original database does not
correct for erroneous classifications.

7 The reported Segal/Cover scores range from 0 (most conservative) to 0
(most liberal) but we have transformed them (0 most liberal to 1 most con-
servative) to make them easier to compare to our Graction conservativeO
vote. The Segal/Cover scores are reproduced in Table 6P1 in Lee Epstein et
al., The Supreme Court Compendium: Data, Decisions & Developments (4th
ed. (2007)

8 See Andrew D. Martin and Kevin M. Quinn, ynamic ldeal Point Esti-
mation via Markov Chain Monte Carol for the U.S. Supreme Court, 1953
1999,010 Political Analysis 134 (2002)
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TABLE 3
FRACTION OF CONSERVATIVE VOTES DURING THE 195382000 TERMS FOR 29
SUPREME COURT JUSTICES, RANKED FROM THE M OST TO LEAST CONSERVATIVE

Justice Fraction Conservative Votes! Other Ideology Measures®
- adi civ | Mean < M/ Q Adj..Civ
All Civ. Lib Econ Lil;.. Votes e Scored Lib.4
Per Term

Rehnquist .710 .760 544 .785 132.23 .955 2.95 774
Thomas .692 712 .627 .762 92.80 .840 3.20 .763
Burger .664 .700 541 .708 157.41 .885 1.80 711
Scalia .652 .689 531 .718 110.33 1 2.43 724
O@onnor .623 .641 .561 .661 122.20 .585 1.02 .632
Powell .612 .635 .530 .635 147.69 .835 91 .627
Kennedy .589 .621 .485 .652 101.57 .635 .86 .623
Whittaker .550 .545 .556 521 110.00 .500 1.17 .562
Burton .523 .590 425 .561 96.17 .720 1.20 .614
Harlan 521 .543 468 516 132.65 .125 1.59 .533
Frankfurter .520 .528 .506 475 111.89 .335 1.15 465
Jackson .519 .548 487 5 81.00 0 .84 .585
White .509 .551 .370 .543 148.16 .500 44 575
Stewart 493 .498 478 461 151.30 .25 .56 .486
Blackmun A77 492 424 .480 141.40 .885 -.03 470
Minton 467 .596 .308 .613 72.75 .280 .86 .624
Reed 464 .563 .340 .579 82.50 .275 1.19 .639
Souter 447 452 431 444 95.82 .675 -42 371
Breyer 443 440 451 440 89.00 .525 -.94 .387
Clark 435 .525 .263 .518 131.14 .500 .30 .562
Ginsburg 414 422 .388 411 89.88 .320 -1.03 .337
Stevens .395 .392 .406 .361 126.23 .75 -1.37 .347
Fortas .305 .305 .306 .175 140.00 .155 .56 .179
Brennan .285 277 .310 .207 151.62 0 -1.87 .203
Warren .280 .300 .240 .222 137.56 .25 -1.11 .213
Black .270 314 .170 .252 137.44 .125 -1.19 .259
Marshall .265 .247 .327 .186 147.63 0 -2.72 .186
Goldberg 211 .179 .287 .097 151.33 .25 - 74 112
Douglas .183 .154 .252 .089 135.87 .270 -5.31 .113
Notes

1 Fraction Conservative Votes are weighted by the number of cases the Justice voted on in each term in the rele-
vant categories. The category Civil Liberties includes criminal procedure, civil rights, first amendment, due proc-
ess, attorney, federalism and judicial power. Economics includes union and tax cases in the economic category.
The Adjusted Civil Liberties category excludes federalism and judicial power from the broader Civil Liberties
category.

2S/C Perceived ideology of Justices prior to appointment is from Jeffrey Segal and Albert Cover, Qdeological Values
and the Votes of Supreme Court Justices,OAmer. Political Science Rev. 83: 557-565 (1989) and updated in Lee
Epstein & Jeffrey Segal. 2005. Advice and Consent: The Politics of Judicial Appointments. Oxford University
Press.

3 M/Q Score is from Andrew D. Martin and Kevin M. Quinn, ynamic Ideal Point Estimation via Markov Chain
Monte Carlo for the U.S. Supreme Court, 1953051999,010 Palitical Analysis 134 (2002) and updated to 2004 in
Lee Epstein et al, The Supreme Court Compendium (2007) in Table 6B2.

4Votesin the adjusted civil liberties category are from id., Table 604 and cover the 1946 to 2004 terms.

5 We converted the S/C and Epstein en al estimates from liberal to conservative ideologies to facilitate comparison
with the estimates presented in the first four columns
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Table 4 presents a correlation matrix of the various ided-
ogy measures. It is no surprise that the measures based on ac-
tual votes are more highly correlated with each other than the
Segal/Cover scores based on newspaper editorials. Consistent
with the fact that our adjustments to the Spaeth database have
only slight effects overall, the correlations between our data
and Epstein et al.®in Table 3 are above .95 except for the cor-
relation between their civil-liberties category and our eco-
nomic-regulation category.

TABLE 4
CORRELATION MATRIX OF IDEOLOGY MEASURES
Civ.Lib.| Econ. Adj. Civ]| Segal/ | Martin/ | Epstein
Lib. Cover Quinn | Adj. Civ.

Lib.

All .98 .88 .97 .70 .89 .95

Civ. Lib. g7 .99 .66 91 .99

Econ. .76 .60 71 72

Adj. Civ. .68 .88 .98

Lib.

Segal/ .53 .63

Cover

Martin/ .89

Quinn

Table 5, which is based on our ideology measure (that is,
the corrected Spaeth database), reveals a strong correlation be-
tween the political party of the appointing president and the
voting behavior of the Justices he appoints. In each of the 11
subject-matter categories (plus one miscellaneous category that
contains 19 votes that can be classified as either conservative
or liberal), the fraction of conservative votes cast by appointees
of a Republican President is greater than that cast by appoint-
ees of a Democratic President. But that is not to say that the
former always cast a conservative vote. In fact they vote more
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liberal than conservative in 8 of the 11 categories, while Jus-
tices appointed by a Democratic President vote more liberal
than conservative in 10 of the categories. ®PrivacyOand Qudi-
cial PowerQare the two categories in which both types of ap-
pointee vote most conservatively. The biggest difference be-
tween the two sets is found in (TCivil Rights,Owhere the Jus-
tices appointed by a Republican President are 70 percent more
likely than those appointed by a Democratic President to vote
conservatively.

TABLE 5
FRACTION OF CONSERVATIVE VOTES BY CASE CATEGORY
AND BY POLITICAL PARTY OF APPOINTING PRESIDENT
Case Proportion of Conservative Votes | Ratio No.
Category All | Republicans | Democrats Votes
Criminal 504 | .564*** .389 1.45 13420
Procedure
Civil Rights 414 | 483*** 281 1.72 10203
First 400 A455*** .308 1.48 4566
Amendment
Due Process 435 489*** .307 1.59 2235
Privacy .638 .650 .601 1.08 686
Attorneys 409 A448** .316 1.42 702
Unions .390 A451%** .294 1.53 2053
Economic 414 | 474%** .326 1.45 10737
Activity
Judicial 592 .616*** 551 1.12 7753
Power
Federalism 418 A449*** .358 1.25 2916
Federal .306 .318 .289 1.10 2148
Taxation
Miscellaneous | .947 | .917 1.000 0.92 19
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All Catego- 458 | .510*** .362 57438
res

Civil Liber- 478 | .530*** .381 42481
ties

Economic 399 | .450*** 316 14938
Regulation

Note: **significant at the .01 level; ***significant at the .001 level

Martin and Quinn, and Epstein et al., suggest that a Jus-
tice® judicial ideology may vary over his tenure, depending on
strategic considerations, changes in preferences, and changes
in the composition of cases before the court.® We tested this
hypothesis by estimating separate regressions for each Justice
in which the dependent variable is the fraction of his conserva-
tive votes (y) and the independent variableis the length of time
that he served (or has served, if he is a current Justice) on the
Supreme Court (x, where x equals 1 for his first term, 2 for his
second term, and so on). We make the simplifying assumption
that the Justice® judicial ideology either is invariant with re-
spect totime (the regression coefficient is statistically insignifi-
cant) or changes linearly (the Justice becomes more or less con-
servative at a constant rate depending on whether the regres-
sion coefficient is significantly positive or significantly nega-
tive). The hypothesis is supported for a number of Justices. We
find statistically significant negative coefficients for Blackmun,
Marshall, Stevens, Souter, Ginsburg, and Rehnquist, and sta-
tistically significant positive coefficients for White, Whittaker,
Stewart, Frankfurter, and Black. The moderation of
Rehnquist® conservative stance seems related to his becoming
Chief Justice. If we add a dummy variable for the period of his
chief justiceship, the regression coefficient on the dummy is
negative (indicating about a 15 percent decline in the fraction

9 Seeid.; Epstein et al., note 6 above.
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of conservative votes) and significant, while the coefficient on
the tenure variable becomes positive but insignificant.10

2. Regression Analysis. We now regress the percentage of
conservative votes in different categories of case on variables
that seem likely to influence the ideological hue of a judge®
vote. Table 6 defines the variables in the analysis and Table 7
presentsthe regression estimates.

TABLE 6
DEFINITION AND MEANS OF VARIABLES
IN DISAGGREGATED SUPREME COURT REGRESSIONS

Varia ble Definition Mean

All Conserv Fraction of conservative votes in all case | .458
categories

CL Conserv Fraction of conservative votes in civil liber- | .478
ties cases

ECON Conserv Fraction of conservative votes in economic | .399
cases

CIVRTConserv Fraction of conservative votes in civil rights | .414
cases

PRIVConserve Fraction of conservative votes in privacy | .638
cases

Pres 1=Republican appointee; 0O=Democratic ap- | .640
pointee

2Term Rep 1=2nd term Republican appointee; 0 other- | . 133
wise

2Term Den 1=2nd term Democratic appointee; 0 other- | .229
wise

Term Term of court or time trend variable 1976

Year Appt Term of judges initial appointment 1965

SenRep Fraction of Republican senators at time of | .416
initial appointment

10 There is substantial overlap between our findings and those in the Mar-
tin/Quinn and Epstein et al papers. Martin/Quinn find that White, Black,
Frankfurter, and Thomas become more conservative while Marshall, Bren-
nan, Blackmun, Stevens, and Souter become more liberal. Epstein et al find
no trends for Marshall and Brennan but more liberal trends for Warren,
Clark, and Powell.
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SCRep Fraction of other judges appointed by Re-| .641
publican president

AppCt 1=federal appellate judge prior to appoint- | .435
ment; O otherwise

Unanim Fraction of unanimous decisions in each | .383
term

Note: The means for the All, CL, ECON, CIVRT and PRIV Conserve variables

are weighted by the number of votes per judge per term in that category.

Table 7 reports the regression results. The dependent vari-
ables are the fractions of conservative votes in the all, civil-
liberties, economic-regulation, civil-rights, and privacy catego-
ries. The independent variables include the party of the ap-
pointing president (Pres), whether the Justice® appointment
took place during the President® first or second term
(2TermRep and 2TermDem) (or later in the case of Roosevelt),
the year of appointment (YearAppt), the Justice® tenure
(Term), the fraction of Republican Senators at the time of the
Justice® appointment (SenRep), the fraction of the other Jus-
tices on the Court at the same time that were appointed by a
Republican President (SCRep), whether the Justice had been a
federal court of appeals judge before being appointed to the
Supreme Court (AppCt), and the fraction of unanimous ded-
sions each term (Unanim).

TABLE 7
REGRESSION ANALYSIS OF DISAGGREGATED SUPREME COURT
VoTES: 195382000 TERMS
(t-statisticsin parentheses)

Ind Dependent Variables
ndependent All Con- | All Con- | All Con- | Civ.Lib. | Civ.Lib. | Civ.Lib.
Variables . . .
servative | servative | servative | Consera- | Consera- | Consera-
Q) 2) ?3) tive tive tive
(4) (5) (6)
Pres .061* .060*
(2.57) (2.20)
2TermDem b.073** b.142*** | .088** D.162***
(2.74) (5.84) (2.75) (5.37)
2TermRep 122%%* 107x** A37x** 119%**
(6.34) (4.00) (6.16) (3.95)
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SenRep D258 D.336 806*** | P.295 D416 1.12%**
(1.92) (1.50) (5.35) (1.76) (1.67) (5.58)
SCRep .090 207 D110 114 195 D117
(1.16) (1.94) (1.02) (1.29) (1.69) (.93)
Term D.003* DP.006*** | .004 D.005** | D.007*** .004
(2.12) (3.59) (1.51) (2.59) (3.89) (1.21)
Year Appt 008*** | 012*** | P.003* 009*** | 013*** D.004*
(7.61) (10.21) (2.33) (7.59) (10.59) (2.51)
AppCt D119*** | D.099*** | D.056* D.149*** | P125*** | P082*
(6.68) (3.98) (2.02) (7.28) (4.45) (2.34)
Unanim P114 D.043 D273 D110 D.054 D279
(.79) (.25) (1.33) (.66) (.28) (1.14)
Constant P8.34*** | PB.67*** | D.048 P8.12*** | P9.57 1.25
(3.40) (3.02) (23) (2.93) (3.00) (.25)
R2 42 .38 43 .39 .38 43
No. Observa- 437 280 157 437 280 157
tions

Notes: *significant at .05 **significant at .01; ***significant at .001

TABLE 7 (CONTINUED)
REGRESSION ANALYSIS OF DISAGGREGATED SUPREME COURT
VOTES: 195382000 TERMS
(t-statisticsin parentheses)

Independent

Dependent Variables

. Econ.Reg. Econ.Reg. Econ.Reg. Civ.Rts Privacy
Variables
Conserva- Conserva- Conserva- Conserva- Conserva-
tive tive tive tive tive
(7) (8) 9) (10 (11)
Pres .062** 130%** .043
(2.88) (4.09) (.49)
2TermDem P.034 P.099*** P.057 b.207*
(1.54) (3.59) (1.54) (2.30)
2TermRep Q77*%** .068** - 210%** .339%**
(4.41) (2.99) (6.32) (4.63)
SenRep b.13 P.038 .270 B.560** P1.96***
(1.27) (.19) (1.87) (2.72) (3.84)
SCRep .026 .219* P.128 .093 P.101
(-33) (2.28) (1.05) (0.86) (.28)
Term P.000 P.003* .004 P.001 b.012*
(:19) (2.01) (1.61) (-:39) (2.57)
Year Appt .004*** .006*** P.002 .009*** .0125***
(5.08) (5.87) (B1.60) (6.11) (4.08)
AppCt P.025 P.017 .053 P.155*** P.320***
(1.76) (.86) (1.59) (5.69) (5.54)
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Unanim D088 D054 D248 D.438* 757
(.68) (.030) (1.16) (2.18) (1.69)
Constant D7.00 P4.36 .75 P15.85 D190
(2.86)** (1.56) (.56) (4.60) (.02)
R2 36 27 19 40 20
436 279 157 434 276

Notes: *significant at .05; **significant at .01; ***significant at .001

Table 7 reveals as expected that Justices appointed by Re-
publican Presidents tend to vote conservative in a higher frac-
tion of cases than Justices appointed by Democrats do. What is
unexpected is that the greatest difference in the fraction of
conservative votes between Republican-appointed and Democ-
ratic-appointed Justices is in the civil rights area and the
smallest in the privacy area; we have no explanation.

The SCRep variable tests whether a Justice® colleagues
are likely to influence his voteN a group-interaction effect. The
hypothesis, which the regression results reject, is that the
greater the fraction of one type of judge (Republican-appointed
or Democratic-appointed), the greater the pressure on all
members of the group to go along with the majority. Our re-
sults thus suggest that there is no Q@lissent aversionOon the
Supreme Court.11 We find a group-polarization effect, however.
The coefficient of SCRep) in the regressions limited to Justices
appointed by Republican Presidents (egs. (2), (5) and (8)) is
positive, significant in one regression, and nearly significant in
the other two regressions. This suggests that Justices ap-
pointed by Republican Presidents tend to vote more conserva-
tively, the more other such Justices there are on the Court. We

11 Orhe cases the Court hears tend to arouse strong emotions. And the Jus-
tices have a lighter workload than the lower court judges, are more in the
public eye and therefore more concerned with projecting a coherent judicial
philosophy, and are more likely to influence the law even when dissenting,
because of the instability of Supreme Court precedent as a consequence of
the greater stakes in the cases that the Court decides and the absence of
review by a higher court.ORichard A. Posner, How Judges Think, ch. 1
(forthcoming, Harvard University Press, 2008).
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find a similar group-polarization effect for Justices appointed
by Democratic Presidents, but the effect is smaller. Thisis con-
sistent with other evidence presented in this paper that there
is more ideological intensity or commitment among Republican
Presidents, Republican Senators, and judges or Justices ap-
pointed by Republican Presidents than among the Democratic
counterparts.

Unanim, the fraction of unanimous dedsions each term, is
included as an independent variable. (Recall that Martin and
Quinn confined their study of ideological voting to nonunani-
mous Supreme Court cases.) If, given lack of dissent aversion,
all the Justices agree on the outcome of a case, chances are the
case has little ideological valence, so that including the votesin
these cases in our analysis adds noise to our dependent vari-
able although it should not bias the coefficients of the inde-
pendent variables.l2 If Unanim had a significant effect, either
negative or positive, on the coefficients of our dependent vari-
ables, this would imply that unanimous dedsions do have a
significant ideological charge. But Table 7 reveals that the ef-
fea of Unanim is insignificantN except in civil-rights cases,
where it is negative. The reason appears to be that unanimous
dedsions in the civil-rights area are overwhelmingly liberal.
Since the regression coefficient is .428 and about 40 percent of
the JusticesOvotes are pconservative votes, virtually no unani-
mous civil-rights dedsions are conservative. The size of the co-
efficient implies that the unanimity condition reduces the
number of conservative dedsions, at the means, from .4 to be-
low 0, since .428 has a larger absolute value than .40.

Our regression analysis yields the following additional re-
sults:

(1) Justices appointed in a President® second time are sig-
nificantly more likely to vote conservative if appointed by a
Republican President and liberal if appointed by a Democratic

12 1n a later draft, we plan to reestimate regressions on the sample of
nonunanimous decisions.
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President.13 This result is highly significant in nearly all the
regression equations. (In the privacy equation this result is
surprising because, as we noted earlier, there appears to be a
negligible ideological difference in privacy cases between Jus-
tices appointed by Republican Presidents and Justices ap-
pointed by Democratic ones.)

The result may seem puzzling because second-term Presi-
dents are lame ducks. But that is not true at the beginning of
the second term; the reelection of a President giveshim at least
a tempory boog in power. In the second term, moreover, he
may be thinking more about the future, (his @egacyQ and the
appointment of Supreme Court Justices and other judgesis a
means by which a President can influence the future. What
may be even more important is that in his first term, with his
eye on reelection, a President is under greater pressure to
compromise than in his second term, where he is freer (if the
Senate will go along) to indulge his personal ideological prefer-
ences.

(2) In the regressions on the full set of observations (egs.
(1), (4), (7), (10) and (11)) we find that the higher the fraction of
Republican Senators (SenRep) at confirmation the lower the
fraction of JusticesCconservative votes. This result is puzzling,
but it is significant in only two regressions ((10) and (11)) and
marginally significant in the others, and it may simply reflect
the fact that throughout most of the relevant period the Repub-
licans were a minority (and sometimes a very small one) in the
Senate and so probably had little influence on the selection of
Supreme Court Justices by Democratic Presidents.

The effedt is reversed, moreover, in the regressions limited
to Justices appointed by Democratic Presidents (equations (3),
(6) and (9)); there an increase in the fraction of Republican
Senators results in more conservative voting by Justices ap-
pointed by Democratic Presidents. It thus seems that, perhaps
because the Republican Party is more cohesive and disciplined
than the Democratic Party, Republican Senators are more ef-

13 In the sample of 29 presidents, there are four judges appointed by sec-
ond-term Republican presidents and eight by second-term Demaocratic presi-
dents.
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fective in opposing a President than Democratic Senators are.
This would espedally have been true in the era, which per-
sisted into the 1970s, when the Democratic Party was divided
between a liberal wing in the North and a conservative wing
(espedally in regard to civil rights) in the South.

(3) Justices appointed more recently (YearAppt) are more
likely to vote conservative. However, this result, though highly
significant in all regressions, masks an offsetting statistically
significant effect limited to Justices appointed by Democratic
Presidents. There we find that later appointees tend to vote
more liberally; the effect is significant in egs. (3) and (6). These
results confirm the widespread impression that the Supreme
Court has become more conservative and more polarized in re-
cent decades.

(4) Teem (i.e., time-trend) is generally negative and is
highly significant (except, as one would exped, in the Democ-
ratic-appointee regressions, consistent with the polarization
trend just noted; and also in the economic-regulation and civil-
rights regressions). The effect is smallN about a 1 percent in-
crease in the fraction of liberal votes every threeyears. The ex-
planation for the effet and its small size may be that what is
moving the Court in a conservative direction is the idedogy of
the appointees to the Court. That effed is picked up in
Year Apt, so that the small effect of Term may reflect the gen-
eral conservative drift of the sodety, which may have some in-
dependent effect on the Justices because they do not want to
get too far out of step with public opinion.

(5) Except in the economic-regulation category, Supreme
Court Justices appointed from the federal courts of appeals
vote more liberally than other Justices. The magnitude of this
effect is large. The fraction of conservative votes falls by .12,
and since the mean of the fraction of conservative votes in all
categoriesisis .46, a dedine of .12 translatesinto a percentage
dedine of 25 percent. A possible explanation is that judges Go-
cializedOby prior appellate experience become more respecdful
of precedent, and the most controversial precedents are the lib-
eral decisions of the Warren Court and, to a lesser extent, the
Burger Court.
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3. Other Behavior of Supreme Court Justices. Here we use
regression analysis to examine the relations of such outcome
variables as fractions of dissents, concurrences, one-vote ded-
sions, and reversals) to independent variables that include the
fraction of conservative votes of the median Justice (a measure
of the median Justice® ideology); the standard deviation of the
fraction of conservative votes among Justicesin a given term (a
proxy for the range of ideological differences among Justices);
the number of new appointees and JusticesCaverage tenure in
terms of Court; the number of cases per term; and a time-trend
variables. Our analysis uses time-series data for the 1953 to
2000 terms, which yields 48 observations. Table 8 explains the
variables and givestheir means.

TABLE 8
DEFINITION AND MEANS OF VARIABLES
(All Variables Are Per Court Term)

Varia ble Definition Mean

Dis sent Fraction of cases with dissenting .616
opinion

Concur Fraction of cases with concurring .390
opinion

OneVote Fraction of cases decided by a one- .162
vote margin

Reverse Fraction of cases in which appellant .627
prevailed

Med_Judge Fraction of conservative votes of me- .496
dian judge

Range Standard deviation of conservative .154
votes

New Number of new judges 417

Service Average years of the Justice on the 11.7
Court

Term Term or time trend variable (1953Db
2000+

Cases Number of cases decided by the Court 119.9
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Although as before our analysis is primarily descriptive
and we have not developed a formal model of judicial dedsion-
making, we susped that any such model would predict, for ex-
ample, that the greater the ideological differences among Jus-
tices, the greater the fraction of dissenting and one-vote (5 to 4)
dedsions.’4 |t makes sense that a more ideologically divided
court is less likely to be able to coalesce around a single opinion
in each case.

Table 9 presents the regression results. The dependent
variables are the fraction of dissents (egs. (1) and (2)N the de-
pendent variable is the same in both equations, but eq. (2) has
two additional independent variables), the fraction of concur-
rences (eg. (3)), the fraction of one-vote dedsions (eg. (4)), and
the fraction of reversals (eq. (5)) estimated over the 1953 to
2000 terms. Some equations include one or two of the outcome
variables as independent variables. For example, eq. (2) tests
whether an increase in the fraction of reversals generates a
higher fraction of dissents (it doesn®. And egs. (2) and (3) re-
veal a positive and statistically significant correlation between
the fraction of casesin which thereis a dissent and the fraction
in which there is a concurrence. Causation, however, is un-
clear. One might have expected that concurrences and dissents
were substitutes, but we find the opposite. Probably the expla-
nation is that ideological differences generate not only dissents,
but also concurrences, the former reflecting disagreement over
the outcome, and latter disagreement over the grounds for the
outcome. Absence of dissent aversion may also be a factor that
reducesthe substitutability of a concurrence for a dissent.

TABLE 9
REGRESSION ANALYSIS OF SUPREME COURT CASES
1953ER000 TERMS
(t-statisticsin parentheses)

14 Although a one-vote decision obviously involves at least one dissenting
opinion, the mean proportions of cases with dissenting opinions is above 60
percent, compared to 16 percent for one-vote decisions
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Dependent Vari ables
Independent | Dissent Dissent Concur | One-Vote | Reverse
Varia bles (1) (2) (3) (4) (5)
Med_Judge .010 .007 B.008 .039 b.442
(0.10) (0.07) (0.05) (.0.41) (3.93)***
Range 1.111 1.213 B1.213 1.425 B.149
(3.94)*** | (4.34)*** | (2.14)* (4.90*** | (0.37)
New 011 011 B.008 .002 b.016
(1.21) (1.21) (0.49) (0.18) (1.12)
Term B.002 B.003 .005 .001 .002
(2.76)** | (3.97)*** | (3.65)*** | (0.72) (1.73)
Service .002 .001 .003 .003 B.006
(0.53) (0.34) (0.39) (0.98) (1.14)
Cases .000 B.000 .001 B.000 .001
(0.08) (0.72) (2.34)* (1.01) (2.23)*
Reverse B.020 071 b.201
(0.19) (0.35) (1.64)
Concur .182
(2.60)*
Dissent .584
(2.45)
Constant 5.298** 6.678*** B10.78*** | P1.179 B£3.064
(3.04) (4.24) (3.79) (0.71) (1.40)
R2 .52 .57 .45 .62 .33

Notes: *significant at .05; **significant at .01; ***significant at .001

Other results of the regression analysis areN

(1) The ideology of the idedogically median Justice has no
significant effec on our outcome variables except for the frac-
tion of reversals. Eq. (5) shows that the more conservative the
median Justice, the lower the fraction of reversals. This sug-
gests that lower-court judgestend to be conservative, since the
reversal rate is a measure of the disagreement between the
Supreme Court and the courts whose dedsions it is reviewing.
Another possibility, however, is that liberal Supreme Court
Justices are less predictable, in which event lower-court judges
would find it more difficult to conform their decisions to the
preferences of the Justices.
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(2) The greater the range of potential disagreement among
Justices (proxied in the table by the standard deviation of con-
servative votes per term), the greater the fraction of dissents
and one-vote dedsions and the smaller the fraction of concur-
rences (holding constant the fraction of dissents). These re-
sults, which are highly significant in egs. (1) through (4), are as
expected except for the reduction in concurrences. The range
variable (the standard deviation of conservative votes per term)
has no significant effect on reversals (eg. (5)). This is not too
surprising, because why should the reversal rate be related not
to the ideology of the median judge but to the amount of ideo-
logical disagreement on the Court? But it is a little surprising,
because a polarized Court may be quite unpredictable. That is
the situation today, with solid blocs of four liberals and four ex-
treme conservatives, and a moderate Justice (Kennedy) who
swings between them, though more often to the conservative
side.

(3) Contrary to popular impression, there is a significant
negative time trend in the fraction of dissents (or alternatively
a positive time trend in the fraction of unanimous dedsions),
implying a dedine in disagreement over time among the Jus-
tices, holding ideological differences constant (the range vari-
able). But the fraction of concurrences has increased over time,
suggesting an increase in disagreements over reasoning as dis-
tinct from outcome.

(4) The number of cases per term is positively and signifi-
cantly related to the fraction both of concurrences and of rever-
sals, but not to the fraction of dissents. The effect on reversals
makes sense; the more disagreement there is between the Su-
preme Court and lower courts, the more cases the Court has to
take (its jurisdiction is discretionary) in order to enforce its
views on those courts. The effect of the number of cases on the
number of concurrencesis puzzling, since the more cases there
are,thelesstimethe Justiceshave towrite separate opinions.

(5) We find no significant effects of number of new Justices
or of average tenure on the outcome variables.

B. Court of Appeals Data: 1925£2002
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We move now from the Supreme Court database to the da-
tabase for the court of appeals. As before, we first summarize
the data and then subjed the data to regression analysis.

1. Data Summary. The court of appeals database was com-
piled from random samples of 15 dedsions from each circuit per
year from 1925 through 1960 and of 30 dedsions per circuit per
year from 1961 through 2002.15 Our corrected database (recall
that we have corrected erroneous ideological classifications in
the court of appeals database, as we did in the Supreme Court
database) covers 536 judges and 48,161 votesN an average of 90
votes per judge. These votes are classified into four ideological
categories (mixed, conservative, liberal, or other) and eight sub-
ject-matter areas (criminal, civil rights, first amendment, due
process, privacy, economic regulation, labor, andN a residual
categoryN miscellaneous).16

The @therOcategory consists of votes that can be classified
by subjea matter but that have no ascertainable ideological
hue. For example, a patent infringement case fits into the eco-
nomic-regulation category, but the ideological slant of a vote for
or against liability in such a case is unknown. The original cod-
ers classified all votes for finding infringement as liberal, but
that was error. Table 10 divides the court of appeals votes in
our sample intothe eight subject-matter categories and the four
ideological categories. Although we exclude @therOvotes from
the regression analysis, it is useful to note its magnitude since
many of our correcions to the court of appeals database in-
volved shifting votes into that category. Table 10 shows that
about 25 percent of the votes in the database are in the not-
ascertained class.

15 The data are limited to the 12 regional circuits; the Federal Circuit, cre-
ated in 1982 with a specialized jurisdiction, is omitted.

16 A mixed vote is a liberal vote on one issue and a conservative vote on an-
other in a single case. There are no mixed votes in the Supreme Court data-
base.
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TABLE 10
COURT OF APPEALSVOTESBY SUBJECT MATTER AND IDEOLOGY FOR
537 JuDGES: 192582002
Crim | Civ First | Due- | Priv Econ | Labor | Misc | Total
Rts Proc-
€ss
Conservative 7840| 3106 604 493 135| 10906| 1608 585 | 25277
Liberal 2188 | 2039 519 226 68| 11489 | 2273 606 | 19408
Mixed 693 487 101 57 14| 1628 471 25| 3476
Other 6024 294 115 90 3| 7368 193| 1058| 15145
Total 16745| 5926| 1339 866 220| 31391| 4545| 2274\ 63306
Note: We have excluded 482 votes the subject matter of which could not be deter-

mined.

Although we have an average of 90 votes per judge, we have
of course fewer votes for judges appointed before 1925 and
judges appointed near the end of the 1925682002 period, because
both sets of judges would have cast relatively few votesin the
period covered by the database Thus of the 58 judges with
fewer than 20 votes (including 3 with zero votes), 10 were ap-
pointed before 1925 and 27 after 1990. Figure 1 shows the dis-
tribution of votes by year, and Table 11 relates the percentage
of judgesOvotes in the different categories to the party of the
appointing President.1’

17 A mixed vote is a liberal vote on one issue and a conservative vote on an-
other in a single case. There are no mixed votes in the Supreme Court data-
base.
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Figure 1
Total Votes by Year Appointed to the Courts of Appeals: 192582002
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We see in Table 11 that judges appointed by Republican
Presidents are indeed more likely to vote conservative, and the
imbalance, also unsurprisingly, is greater among judges ap-
pointed by the most recent Republican PresidentsN Reagan and
the two Bushes.18 The data also reveal a positive time trend in
the fraction of conservative votes cast by both sets of appoint-
ees, though this finding must be taken with a grain of salt be-
cause of the high error rate in the ideological classification of
votesin older cases.1?

For what it@worth, the time trend is observed even if we ex-
clude criminal appeals, which yield a high proportion of conser-
vative votes for both Republican and Democratic appointees.
The overwhelming majority of criminal appeals are by criminal
defendants whose appeal is financed by the government, so
there is a high percentage of groundless appeals, since the de-
fendant has no monetary stake in whether the appeal succeeds
or fails

18 Note that the sum of the fraction of conservative and liberal votes add up
to less than one because of mixed votes which account for between 5 and 10
percent of the votes.

19 Recall that a spot check of appellate cases found a 40 percent @rror rateO
for cases decided between 1925 and 1940, compared to only a 10 percent
rate for cases decided since 1960.
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TABLE 11
FRACTION OF MIXED (M), CONSERVATIVE (C) AND LIBERAL (L) VOTESFOR 537 U.S. COURT OF
APPEALS JUDGESBY PRESIDENT AT TIME OF APPOINTMENT: 192582002

Harrison, Wilson Harding, Roosevelt & Eisenhower
Category McKinley, Coolidge & Truman

T. Roosevelt H oover

& Taft

M C L M C L M | C L M C L M C L
All .028; .496: .476| .033: .504 .463| .056 .492 .453| .044 475 .482| .059 .541 .399
Civil .019 462 .519| .032 .478 .490| .054 .462 .484| .044 431 .526| .064 .472 .465
Criminal .091: .742; .167| .041: .732, .228| .064 .747 .188| .043 .638 .218| .046 .766 .188
Constitutional | O .684 .316| 0 .806 .194| .018 .635 .347| .007 .649 .344| .048 .604 .347
Econ. & Labor | .021; .439 .540| .033 .458; .509| .058; .447 .495| .047 .415; .538| .069; .448 .484
Number 11 17 38 76 45
Tenure 26.5 17.1 15.3 14.1 12.3

Kennedy/ Nixon/Ford Carter Reagan Bush Clinton
Category

Johnson

M C L M C L M |C L M C L M C L M C L
All .070; .494 .436| .085 .543 .372| .096; .507 .400| .098 .599: .303| .094 .627 .279| .084 .535 .381
Civil 076 422 .502| .091 .470 .439| .100: .452 .449| .105 .534: .361| .104: .566. .329| .094 .478 .428
Criminal .055; .689 .255| .065 .760: .175| .091; .672 .237| .082 .767 .151| .068 .778 .154| .059 .684 .258
Constitutional| .080: .480 .440( .092 .551 .357| .099 .489 .413| .099 .601 .300| .09 ' .624 .277|.107 .503 .391
Econ. & Labor | .078: .407 .515| .092 .439: .469| .103! .429 .467| .111 .499: .390| .112: .528 .360| .087 .460: .453
Number 60 57 56 77 37 59
Tenure 14.9 13.5 16.7 14.6 12.2 8.3

Notes: (1) Republican presidents appointed all judges in our sample before Wilson except for one Cleveland appointee in 1892 that had no votes in
our database; (2) Number denotes the number of judges appointed by the president whose votes are tabulated in sample; (3) Means (fractions) are
weighted by the number of judge votes; for example, in the All category, the fraction of each judge® vote in the M, C and L classes is weighted by
the judges total votes in the M, C and L classes; (4) The constitutional category includes civil rights, first amendment due process and privacy
cases; (5) Shaded areas are Republican and Unshaded are Demaocratic Presidents
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A similar point may explain the curious difference between
the fraction of conservative votesin the courts of appeals and in
the Supreme Court. Because the two judiciaries have a differ-
ent mixture of cases, a comparison of the fraction of conserva-
tive votes across all case categories would not be meaningful.
We would like to compare the constitutional cases in the two
databases. Strictly speaking we cannot do this, because of dif-
ferent categorizations in the two databases, but a satisfactory
approximation is possible by comparing the civil liberties cate-
gory in Table 5 for the courts of appeals with the First Amend-
ment, civil rights, due process, and privacy categories in the
Supreme Court.

The result is striking: the fraction of conservative votes is
significantly higher for the court of appeals judges, whether
appointed by Republican or by Democratic Presidents, than for
Supreme Court Justices. In the period since Eisenhower be-
came President, which overlaps both databasesin time, the ra-
tios of conservative to liberal votesin civil liberties casesin the
courts of appeal is 1.8 to 1 for judges appointed by Republican
Presidents and 1.16 to 1 for judges appointed by Democratic
Presidents, while the corresponding ratios of conservative to
liberal votesin the comparison Supreme Court category are .94
to 1 for judges appointed by Republican Presidents and .5to 1
for judges appointed by Democratic Presidents.

The likeliest cause of this difference between the Supreme
Court and the courts of appeals is a selection effect similar to
the selection effect that explains the the tendency of liberals to
cast conservative votes in criminal cases. The liberal side of a
civil case is generally the plaintiff's side. Most cases are |os-
ersN for example, most employment discrimination cases (a ma-
jor category of civil rights cases) are dismissed and the dis-
missal affirmed. The affirmance of a civil rights case that has
been dismissed, as of most civil cases in which the defendant
won in the district court, is classified as a conservative vote. So,
since most dismissals of civil rights cases would be affirmed by
any judge who was not ultra-liberals, even (moderate) liberals
vote conservative in alarge fraction of civil cases.
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The situation in the Supreme Court is different. Whereas
any litigant who loses in the district court can appeal to the
court of appeals, the Supreme Court has a discretionary juris-
diction and agrees to hear only a tiny percentage (currently
well under 1 percent) of the cases dedded by the courts of ap-
peals that the loser asks the Court to review. The cases the
Court accepts for review tend to be the more meritorious cases,
since if the court of appeals had affirmed an obvious loser, the
Supreme Court would rarely bother to take the case. Being
more meritorious on average, the civil rights cases dedded by
the Supreme Court receive a higher fraction of liberal votes
than the average court of appeals case does.

2. Regression Analysis. Most of the independent variablesin
the regression analysis are the same as those defined in Table
6. But some are new, including variablesidentifying the judge®
circuit (Cir) and dummy variables denoting gender (Gend), race
(Black), and prior experience as a district judge (Dist).20 The
sample contains 8.4 percent (45) female judges, 4.4 percent (24)
black judges. and 42.7 percent (229) ex-district court judges.
Prior experience on the district has dedined from 46 percent to
32 percent of court of appeals judges. This is not, as one might
have thought, because of an increase in the appointment of fe-
male and black judges, who are appointed from a smaller pool
of eligible candidates and so are less likely to have been district
judges. For the 41 black or female appellate judges serving cur-
rently, 37 percent had been district judges compared to only 30
percent among white males.

There are two differences between the Supreme Court and
court of appeals regressions. One is that we present our appel-
late vote data in the form of votes per judge over the sample

20 We include 11 CIR dummy variables for the 12 circuits; GEND equals 1
for a male and O for a female judge; BLACK equals 1 for black and 0 other-
wise; DIST equals 1 if the judge had been a district court judge and O oth-
erwise; RCT equals 1 if the president and a senator from the judge® home
state are Republicans and 0 otherwise (e.g., a Republican president and two
Democratic senators); and DCT equals 1 if the president and a senator from
the home state are both Democrats.
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period rather than votes per year.2! For example, there are 94
total votes (about average for judgesin the sample) or 4.5 votes
per year for Judge Winter of the Second Circuit between 1982
and 2002. The other difference is that an increase in the frac-
tion of conservative votesin the Supreme Court data translates
into an identical decrease in the fraction of liberal votes, while
in the court of appeals data an increase in the fraction of con-
servatives can lead to a deaease in the fraction of mixed votes,
of liberal votes, or of both. The biggest effect is a decease in
the fraction of liberal votes because, as Table 11 shows, the
fraction of mixed votes is only 7.2 percent of all votes (exclud-
ing other votes). To verify this assumption, we estimated sepa-
rate regressions for the fraction of conservative, mixed, and
liberal votes.

The regression results are shown in Table 12. Eqgs. (1)B(3)
are for civil cases (ClV) and egs. (4)B(6) for criminal cases
(CRIM). We include independent variables for the fraction of
the judge® votes (excluding criminal) that are labor (LAB) or
that are miscellaneous (MIS). We estimated separate CRIM
regressions because @onservativeOvotes in this category are
more a reflection of the lack of merit of these cases than of a
judge®ideological bent.

21 The original court of appeals database provides information on the year
of each decision. Because the data are sampled (15 cases per circuit thru
1960 and 30 per circuit thereafter), there may be no or only a few cases per
judge in any year (as the Winter example above shows) which would make
it difficult to study the time path of a judge® votes within subject matter
categories.
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TABLE 12
REGRESSION ANALYSIS OF APPELLATE COURT VOTES: 1925D

2002 TERMS

(t-statisticsin parentheses)

Independent

Dependent Variables

Variables : Civil C.aseﬁ : : Criminaln Cases :
Fraction | Fraction | Fraction | Fraction | Fraction | Fraction
Conser- Liberal Mixed Conser- Liberal Mixed

vative vative (6)
1) (2 (3) (4) (5)

Pres .026* P.029* .004 .050** P.051*** .003
(2.13) (2.50) (0.76) (2.86) (3.24) (0.20)

Sen .030** P.028 P.002 .010 P.021 011
(3.09) (2.98) (0.44) (0.73) (1.80) (1.66)

2TermDem P.014 .017 P.003 P.0002 .005 P.005
(1.22) (1.58) (.068) (0.01) (0.25) (0.54)

2TermRep .007 P.010 .003 .024 P.010 P.014
(0.63) (0.87) (.048) (1.51) 0.67) (1.84)

Appointed .0004 P.001*** .001*** P.0004 P.0001 .0005**
(2.30) (3.335) (4.43) (2.09) (0.45) (3.00)

Gender .002 .007 P.010 .012 P.017 .005
(0.11) (0.38) (1.09) (0.54) (0.72) (0.33)

Black P.020 .025 P.005 P.06* .045 .021
(0.71) (0.94) (0.62) (2.40) (1.40) (1.29)

District Court .006 P.008 .003 .009 P.013 .005
(0.71) (1.12) (0.84) (0.74) (1.21) (0.86)

Fraction P.076 126** P.050

Economic (1.69) (2.99) (2.71)

Fraction 469 -517* .048

Miscdlaneous | (2.18) (2.48) (0.50)

CII’CUI'[ kx * k% * k% * k% * k% * k%

Variables

Constant P.483 2.711*** |P1.228*** 1.379* 511 P.890*
(0.64) (3.82) (3.92) (2.12) (0.92) (2.80)

R2 21 .37 .35 22 .20 A1

No. Observa- 536 536 536 514 514 514

tions

Notes:

1) All regressions are weighted where the weights equal either the judge® total
votesin civil cases (equations (1)-(3) or criminal cases (equations (4)-(6)).
(2) All regressionsinclude 11 dummy circuit variables
(2) *significant at .05 **significant at .01; ***significant at .001
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The regression results are as follows.

1. Consistent with our findings for the Supreme Court, Re-
publican appointees (Pres) are significantly more likely to favor
conservative than liberal outcomes in both the CIVIL (egs. (1)
and (2)) and CRIM regressions (egs. (4) and (5)). We find no ef-
fecs of the President® party on the mixed or other vote catego-
ries (egs. (3) and (6)).

2. When the majority of senators are Republicans (Sen) at
the time of a judge® confirmation, the judge is more likely to
cast conservative votes (and, conversely, less likely to cast lib-
eral votes). This is true in both the CIVIL and CRIM regres-
sions but the effeds are statistically significant only in the
former.

3. In contrast to the Supreme Court regressions, we find
no significant differences between judges appointed in a Presi-
dent®first or second term. We have no explanation for this dif-
ference.

4. The result for the year-of-appointment variable (App) is
also puzzling. The fraction of mixed or other voting is signifi-
cantly higher for more recent appointees and these increases
come at the expense of a significant decrease in liberal but not
conservative votes in the CIVIL but not the CRIM regres-
sions.22

5. The judge-spedfic variables (Gend, Black, and Dist) are
not significant in any regression, with the exception that black
appellate judges are significantly less likely to vote conserva-
tively in criminal cases (eq. (4)).

6. Recall that the CIVIL regressions add two variables to
account for possible vote differences in constitutional, eco-
nomic-regulation, and miscellaneous cases. We find a signifi-
cantly higher fraction of conservative votes in the miscellane-
ous class as a result of a dedinein the fraction of liberal votes,
but no change in the fraction of mixed votes. And we find a sig-
nificantly higher fraction of liberal votes in the economic-

22 The coefficients on App are negative but not significant on both the frac-
tion of conservative and liberal votesin the CRIM regressios.
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regulation class that is offset by a dedine in the fraction of
mixed economic votes.

7. Thecircuit dummy variables are jointly significant in all
regressions, indicating that there are significant (unexplained)
differences among some circuits in the fraction of conservative,
liberal, and mixed votes. These results are summarized in Ta-
ble 13, where G-Oindicates a positive and significant correla-
tion between the circuit and the fraction of conservative (or lib-
eral or mixed) votes and @Qindicates a negative and signifi-
cant correlation.

TABLE 13
CIRCUIT EFFECTSON IDEOLOGY OF JUDGESOVOTES

Civil Cases Criminal Cases

Fraction

Fraction

Cir-
cuit

Conser-
vative

Li beral

Mixed

Conser-
vative.

Li beral

Mixed

1st +

2d + +

3d

4th

5th +

6th

7th + +

8th + +

9th

10th

11th

D.C.

Although thereisnocircuit effect for most circuits, thereis
a pronounced effect in the Seventh Circuit, and smaller effects
in three other circuits.2® In all four circuits the circuit effect
makes the circuit more conservative than one would expect on
the basis of the judgesGdeology as proxied by the party of the
President who appointed them and by the majority party in the

23 Technically, the circuit dummies indicate the difference between each
circuit and the D.C. Circuit, which is the excluded dummy variable.
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Senate. Thus, it is not that these are the four most conserva-
tive circuits, but that they are more conservative than they
Ghould beOon the basis of the presumed ideology of their
judges, which the regression corrects for. This might just re-
flect the fact that the ideology proxy is a crude one. Democratic
Presidents sometimes appoint judges who turn out to be con-
servative, and Republican Presidents sometimes appoint
judges who turn out to be liberal. The fact that the circuit ef-
fects are uniformly conservative suggests, however, that Re-
publican Presidents and Senates are more effective in advanc-
ing a conservative judicial ideology than Democratic Presidents
and Senates are in advancing a liberal judicial ideology. This
inference is consistent with other evidence presented in this
paper.

Another possibility might be a group-interaction, or con-
formity, effeaN the more conservative (liberal) judges there are
on a court, the more pressure there is on liberal (conservative)
judges to conform to the majority. Table 14 presents the re-
gression coefficients on the circuit dummy variables. To keep
the presentation simple without affecting the analysis, we pre-
sent only the results from regressing the fraction of conserva-
tive votes in civil and criminal cases. The table also lists the
fraction of judgesin each circuit who were appointed by Repub-
lican Presidents.

As a further test of the group-interaction hypothesis, and
also as a means of verifying the results presented earlier, we
have re-estimated the regressions in Table 12 restricting the
sample to judges appointed since 1960. Our principal reason
for doing thisis that there are fewer classification errorsin the
post-1960 period, as we noted earlier.2* We do not reproduce
these regressions because they differ in only minor respeds
from the regressions for the full sample. For example, the Re-
publican Senate variable is positive and significant in the
192562002 civil-cases regression but not in the 19602002 re-
gression. What is notable, however, is that our model explains
more of the variance in the data for the later period. In the re-

24 See note 6 above.
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gression on the fraction of conservative votesin civil cases, the
R2is .35, comparedto .21 for the full sample; and in the regres-
sion on the fraction of conservative votesin criminal cases, the
R2is .29, compared to .22 for the full sample. These differences
are doubtless due to the lower rate of classification errors in
the post-1960 data.

The results for the circuit dummy variables from the
1960E2002 regressions and the fraction of judges appointed by
Republican Presidents in the 196082002 period are presented
in the last three columns of Table 14.

TABLE 14

CIRCUIT-EFFECT REGRESSIONS

192582002 Regressions 1960-2002 Regressions
Circuit Civil Crim Judges Civil Crim Judges
1st .055** .039 46% .075%* .041 57%

(2.91) (1.10) (3.14) (1.26)

2d .014 D.048 56 .012 B.080* 53
(0.81) (1.45) (0.52) (2.21)

3d .015 b.075* 47 002 | B103** 55
(0.77) (2.15) (0.11) (2.85)

4th .023 B.032 58 .073** b.064 50
(1.17) (0.92) (3.09) (1.84)

5th .054** .021 42 .095*** -.002 42
(2.78) (0.71) (4.05) (0.06)

6th .016 b.053 53 .035 b.073* 51
(0.97) (1.66) (1.75) (2.29)

7th .058*** | .096** 53 .092*%** .070* 65
(3.17) (3.13) (4.05) (2.25)

8th .041* .079* 62 A17x** .066* 60
(2.14) (2.53) (4.11) (2.16)

9th B.003 b.022 49 .026 b.072* 42
(0.14) (0.65) (1.01) (1.96)

10th .001 .032 48 .030 .000 50
(0.03) (0.96) (1.06) (0.01)

11th .047 .014 60 .042 b.014 60
(1.25) (0.44) (0.95) (0.27)

DC 47 54

Notes:
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1. QudgesOequals percentage of judges appointed by Republican Presidents.
2. Dependent variable is fraction of conservative votes cast by judgesin period.
3) *significant at .05 **significant at .01; ***significant at .001.

The results are suggestive of a group effect. The First,
Fourth, Fifth, Seventh, and Eighth CircuitsN the five circuits
with the highest fraction of judges appointed by Republican
PresidentsN are also the circuits with significant positive coef-
ficients, while the only two circuits with significant negative
coefficientsN the Second and Third CircuitsN have the lowest
and third-lowest numbers of such judges. To test the group-
effed hypothesis more rigorously, we estimated regression
equations for the 192562002 and 1960B2002 periods in which
the dependent variable is the regression coefficients on the cir-
cuit variable and the independent variable is the fraction of
judges in each circuit who were appointed by Republican
Presidents. The results support the group hypothesis, but
weakly. The coefficient on the judge variable is positive in all
regressions, but none of the coefficients is significant. The coef-
ficients (and t-ratios) are .05 (0.45) and .21 (0.82) in the 1925b
2002 regressions for civil and criminal votes, respectively; and
.13 (0.73) and .27 (0.50) in the 1960B2002 regressions. None of
these coefficients approaches conventional levels of signifi-
cance; but this may be in part because the regression equations
have only 12 observations.

APPENDIX AN THE ORIGINAL DATABASES

I. THE SONGER DATABASE

The U.S. Court s of Appeals Database contains data on appellate
court decisionsincluding the history of the case, the participants, the
issues involved, the resolution, the judges who decided the case, and
each judge® vote on up to two issues in the case. The database con-
tains a random sampling of cases. For the years 19251960, there is
a sample of 15 cases from each appellate court each year. For the
years 196182002, there is a sample of 30 cases from each appellate
court each year.
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We merged the Songer database with what is known as the
Q\uburnOdataset,?5 which contains attri bute data for all of the appel-
late court judges in the Songer database. Although the Auburn and
Songer databases were intended to be used together, there were
some inconsistencies in the judge identification codes. We followed
the corrections suggested by the Songer documentation, and made
further corrections as we discovered errors while working with the
data.

II. THE SPAETH DATABASE

The United States Supreme Court Judicial Database, compiled
by Harold J. Spaeth, Professor of Law and Political Science at Michi-
gan State University, contains data for Supreme Court decisions in
each case in which at least one justice wrote an opinion from the
1953 term through the 2006 term. This database contains final vote
data for all of those term years with variables coveri ng identification
of the case, background, chronological information, substantive in-
formation (e.g. legal provisions, issues, direction of decision), out-
come variables, and voting and opinion information.

There are three separate justice-centered databases, with data
for the Warre n, Burger, and Rehnquist Courts. To create these data-
bases, Sara C. Benesh effectively flipped the original data so that
there is a separat e observation for each justice for each docket, issue,
and legal provision in a case. There are also additional justice-
specific variables that indicate when a justice deviates from the ma-
jority in identifying laws, issues, or authorities for decision.

25 See note 3 above.
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APPENDIX BN THE CORRECTED DATABASES

I. THE SONGER DATABASE

We made the following changes to vote directionality coding in
the U.S. Courts of Appeals database based on coding for the vari-
ables CASETYP1 and CASETYP2.

All votes in case types 114-118, 134-138, and 154-158 were
changed to not ascertainable. According to the database documenta-
tion, all votes in criminal cases for the defendant had been coded as
liberal. Moral charges (114, 134, and 154) were changed because they
could include child pornography, an issue on which neither liberal
nor conservative judges would be sympathetic to the defendant. The
other case types changed all included economic crimes (violations of
government regulations of business, other white calar crime, and
other crimes) in which a liberal judge would favor the government,
rat her than the defendant.

All votes for case types 235 and 239 were changed to not ascer-
tainable. Non-employment related sex discrimination alleged by a
man (235) was changed because it could include cases in which the
plaintiff is harassed as a homosexual by another man, in which case
a liberal judge would favor the plaintiff. For this case type, the ori gi-
nal coding had been that a liberal vote was for the ri ghts of a female
defendant. Suitsraising 42 U.S.C. @ 1983 claims based on race or sex
discrimination (239) were changed because the category was too
broad and could have included claims of discrimination by whites
and men against blacks and women. Originally, a vote upholding the
position of the person asserting the denial of their rights would have
been coded as liberal.

All votes for case types 301 and 307 were changed to not ascer-
tainable. Commercial speech cases (301) had been coded so that a
vote for the broadest interpretation of First Amendment Protection
was liberal. Such cases were changed because businesses typically
assert claims of commercial speech, which might alter the ideological
directionality of the voting. In obscenity cases (307), a vote for the
broadest interpretation of First Amendment Protection also had been
coded as liberal. This coding was changed because some liberal s dis-
approve of obscenity and, as with criminal moral charges, if child
pornography is included in obscenity, few judges would have sympa-
thy for a First Amendment claim.

In the original database, case type 412 was described as involv-
ing a @enial of due process under the @akingOclause of the 5th
Amendment.O This case type seemed to be ill-defined as takings
cases would fit better in case type 771N eminent domain disputes
with government over property in which a liberal vote is a vote for
the government. The vote coding for 412, in which a vote for the in-
terest of the person asserting that his due process rights were vio-



Judicial Behavior 38

lated was coded liberal, did not match the usual understanding of a
liberal vote in a takings case.

All case types in the general category of labor relations were
changed to having votes of not ascertainable if the two parties in-
volved were (1) the executive branch of the government and (2) a un-
ion or individual. Originally, in labor relations cases between the ex-
ecutive branch and a union or workers, a vote for the executive
branch had been coded as liberal. Cases fitting this description were
picked based on three variables: the case type, the first appellant
(appell) and the first respondent (respondl). Votes were changed to
not ascertainable for all labor relations cases (coded 600-699) in
which one of the two parties was a cabinet level depart ment in the
federal government (party codes beginning with 31), and the other
party was either a union (party codes 21006621012) or an individual
(party codes beginning with 7).

Votes in all case types coded 7100713 were changed to not ascer-
tainable. These case types included copyrights, patents, trademark s,
trade secretes and personal intellectual property. Votes in these case
types for the person claiming infri ngement had been coded as liberal.

Votes in all case types coded 773D774 were changed to not ascer-
tainable. These cases involved government seizure of property, either
as part of the enforcement of criminal statutes (773) or in civil cases
(774). Votes in these cases for the government had been coded lib-
eral, but because the party whose property was seized could either be
wealthy or poor, the case types were overbroad.

Votes in all cases coded 903 were changed to not ascert ainable.
This case type is described only as Gttorneys (disbarment, etc.)Oand
a vote for the attorney was coded as liberal. The votes were changed
because there is no reason for a liberal judge to favor a lawyer in a
disbarment action.

Votes in all cases coded 905, 906, and 920 were changed to not
ascertainable. None of these issuesN challenges to the authority of a
magistrate or bankruptcy judge, and international lawN lends itself
to categori zation along political lines.

Votes in cases coded 921 were switchedN liberal votes were
changed to conservative, and conservative votes to liberal. These
cases involve immigration issues other than civil rights claims. A
vote for government regulation had been coded as liberal, but the
coding was switched because a liberal judge would support the rights
of the immigrant against the government.

II. THE SPAETH DATABASE
All observations containing the following codes for the variable
ISSUE were altered so that all judgesOvotes were coded as indeter-
minate, rat her than conservative or liberal. We made these decisions
based on the description of the issue type and the vote coding from
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O'he Supreme Court Justice-Centered Judicial Databases: the War-
ren, Burger, and Rehnquist Courts (1953-2000 Terms): Documenta-
tion.O

All votes on issues coded 411 or 444 have been changed to inde-
termi nate. A pro-civil liberties or civil rights claimant vote on an is-
sue of commercial speech (excluding attorneys) (411) had been coded
as liberal. A pro-accountability vote on campaign spending (444) had
been coded as liberal.

On issues pertaining to unions, votes for issues coded 555, 563,
or 581 were changed to indeterminate. In union antitrust cases
(555), a pro-competition or anti-business vote had been coded as lib-
eral. In disputes between a union and a union member (563), a vote
against the union member had been coded as liberal. In jurisdic-
tional disputes in union cases (581), a pro-union vote had been coded
as liberal.

On issues pertaining to the propriety of federal judicial review of
state court or administrative actions, votes on issues coded 706, 712,
751, 755, 759, 855, 856, 862, 863, 864, 868, 869, and 899 were
changed to indeterminate. Originally, votes on any of these issues for
judicial power or GuctivismOwere coded as liberal. These issues were
judicial power with respect to obscenity (706), comity or civil proce-
dure (712), determination that a writ was improvidently granted
(751), remanding a case to determine the basis of a state court deci-
sion (755), miscellaneous no merits votes (759), jurisdiction or
authority of the Court of Claims (855), the Supreme Court @ original
jurisdiction (856), certification (862), resolution of circuit conflicts
(863), objection to reason for denial of certiorari or appeal (864), the
Act of State doctrine (868), miscellaneous judicial administration
(869), and miscellaneous judicial power (899).



