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J UDI CI AL  BEH AVI OR: 
A STAT I STI CAL  STUDY 

 
Wi l l i am M . L andes and Ri char d A. Posner 1 

 
 

I . INTRODUCTI ON 
 A very large l i terature, mainly in poli t ical  science, uses sta-
t ist ical  techniques to explain var ious aspects of judicial  behav-
ior, wi th par t icular  emphasis on federal appellate judgesÑ
circui t  (that  is, cour t  of appeals) judges and Supreme Court  
Just ices. A number of the studies2 employ one of two large da-
                                                
1 The authors thank Al icia Beyer, Tara Kadioglu, and Al l ison Lowery for  
their  very helpful  research assistance. I n addit ion, Lowery drafted t he ap-
pendices. 
2 Stefanie A. L indquist and Frank B. Cross, ÒEmpir ical ly Test ing DworkinÕs 
Chain Novel Theory: Studyi ng t he Path of Precedent ,Ó 80 New York Uni ver-
si ty Law Review 1156 (2005); Susan B. Hai re, Stefanie A. L indquist  and 
Donald R. Songer , ÒAppel late Court  Supervision in t he Federal Judiciary: a 
Hierarchical Perspect ive,Ó 37 Law &  Society Review 143 (2003); Kevi n M. 
Scot t , ÒSupreme Cour t  Reversals of the Ninth Ci rcuit ,Ó 48 Ar izona Law Re-
view 341 (2006); Sara C. Benesh, ÒThe Cont r ibut ion of ÔExt raÕ Judges,Ó 48 
Ar izona Law Review 301 (2006); Stefanie A. L indquist, Wendy L . Mart inek 
and Virginia A. Het t inger , ÒSpl i t t ing t he Difference: Model ing Appel late 
Court  Decisions wi th Mixed Outcomes,Ó 41 Law &  Society Revi ew 429 
(2007); Vi rginia A. Het t inger , Stefanie A. L indquist  and Wendy L. M art i -
nek, ÒCompar ing At t i tudinal and St rategic Accounts of Dissent ing Behavior  
on the U.S. Court  of Appeals,Ó 48 Amer ican Journal  of Pol i ti cal  Science 123 
(2004); K ir k A. Randazzo, Richard W. Waterman, and Jeffrey A. Fine, 
ÒStatutory Constraint  and t he Federal Judiciary,Ó Paper presented at  the 
Annual meet ing of the Amer ican Pol i t i cal  Science Associat ion (2004); John 
Szmer, Susan W. Johnson and Tammy A. Sarver , ÒDoes the Lawyer M at ter? 
I nfluencing Outcomes on the Supreme Cour t  of Canada,Ó 41 Law &  Society 
Review 279 (2007); Tajuana M assie, Susan W. Johnson and Sara M argaret  
Gubala, ÒThe I mpact  of Gender  and Race in t he Decisions of Judges on the 
United States Cour ts of Appeal,Ó Paper prepared for  del ivery at  t he Mid-
west Pol i t ical  Science Associat ion Annual Meet ing (2002); K .M . Scot t , ÒAn 
Explorat ion of the Mot ivat ion of Cour t  of Appeals Judges,Ó Paper prepared 
for  del ivery at  the Midwest Pol i t ical  Science Associat ion Annual Meet ing 
(2003); S. Hai re, S. L indquist and D.R. Songer , ÒHierarchical Relat ionships 
in the Federal Cour ts,Ó Paper prepared for  del ivery at  the Midwest  Pol i t i cal  
Science Associat ion Annual Meet ing (2001); Todd C. Peppers, Kather ine 
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tabasesÑ a cour t  of appeals database cal led the ÒSongerÓ data-
base3 and a Supreme Court  database cal led the ÒSpaethÓ data-
base.4 These databases record data on a large sample of cour t  
of appeals cases since 1925 and Supreme Court  cases since 
1953. Appendix A descr ibes the databases. 

                                                                                                                   
OÕHar ra Vigi lante and Chr isotpher J.W. Zorn, ÒSit t ing by Designat ion: I de-
ology and Caseload in Distr ict  Court  Judge Part i cipat ion on t he Federal  
Courts of Appeals,Ó Paper prepared for  presentat ion at  the Annual Meet ing 
of the Amer ican Pol i t ical  Science Associat ion (1998); Susan B. Hai re, ÒJudi-
cial  Select ion and Decision-making in t he Ninth Ci rcuit ,Ó 48 Ar izona Law 
Review 267 (2006); Ror ie Spi l l  Solberg, Jol l y A. Emrey and Susan B. Haire, 
ÒInter-Court  Dynamics and the Development  of Legal Pol icy: Ci tat ion Pat -
terns in the Decisions of the U.S. Cour ts of Appeals,Ó 34 Pol i cy Studies 
Journal  277 (2006); Stefanie A. L indquist , Susan B. Haire and Donald R. 
Songer , ÒSupreme Court  Audit ing of the U.S. Courts of Appeals: An Organi-
zat ional Perspect ive,Ó Journal  of Publ ic Administration Research and The-
ory, Advance Access publ ished onl ine on Jan. 11, 2007; Sarah A. Binder  and 
For rest Maltzman, ÒSenator ial  Delay in Confirming Federal Judges 1947Ð
1998,Ó 46 Amer i can Journal  of Pol i ti cal  Sci ence 190 (2002); Gregory C. Sisk, 
Michael Heise and Andrew P. Mor r iss, ÒSearching for  the Sould of Judicial  
Decisionmaking: An Empir ical  Study of Rel igious Freedom Decisions,Ó 65 
Ohio Sate Law Journal  491 (2004); Ryan Shoen and Paul J. Wahlbeck, ÒThe 
Discuss L ist and Agenda-Set t ing on the Supreme Court ,Ó Paper  prepared 
for  presentat ion at  the Annual Meet ing of the Southern Pol i t ical  Science 
Associat ion (2006); Emerson H. Ti l ler  and Frank B. Cross, ÒA Modest Pro-
posal for  Improving Amer ican Justice,Ó 99 Columbia Law Review 215 
(1999); Paul J. Wahlbeck, ÒThe Development  of a Legal Rule: The Federal  
Common Law of Publ ic Nuisance,Ó 32 Law &  Society Review 613 (1998).  
3 The ÒU.S. Courts of Appeals DatabaseÓ was or iginal ly compiled by Donald 
R. Songer , and updated by Ashyln K. Kuersten and Susan B. Haire. I t  is 
archived at  t he S. Sidney Ulmer Project  for  Research in Law and Judicial  
Pol i t i cs, avai lable at  ht tp://www.as.uky.edu/pol i sci /ulmerproject . For  data 
about  t he at t r ibutes of the judges, we used ÒThe At t r ibutes of Federal  Court  
Judges Database,Ó or iginal l y compiled by Gary Zuk, Deborah J. Bar row, 
and Gerard S. Gryski , also archived at  t he S. Sidney Ulmer Project  home 
page, and somet imes refer red to as the ÒAuburnÓ database. 
4 The U.S. Supreme Court  database was or iginal ly compi led by Harold J. 
Spaeth, and the just ice-centered databases we used (ÒThe Just ice-Centered 
Warren Court  Database,Ó ÒThe Just ice-Centered Burger Court  Database,Ó 
and ÒThe Just ice-Centered Rehnquist DatabaseÓ) were created from the 
or iginal database by Sara C. Benesh. The databases are archived at  the S. 
Sidney Ulmer Project  for  Research in Law and Judicial  Pol i t ics, avai lable at  
ht tp://www.as.uky.edu/pol isci /ulmerproject . 
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 Many of the data collected about each caseÑ such as the 
date, the main issue, and the disposi t ionÑ are straight forward 
or near ly so. But a cr i t ical  datum is not. I t  is the classi ficat ion 
of the vote of each judge (or Just ice) as being Òl iberal ,Ó Òconser-
vat ive,Ó Òmixed,Ó5 or Òother.Ó (ÒMixedÓ means that  the judge 
voted for an intermediate outcome, for example to affi rm a 
cr iminal  convict ion, but  reduce the sentence. ÒOtherÓ means 
that  the vote had no poli t ical  valenceÑ usual ly because the two 
sides of the case could not be classified as ÒliberalÓ and Òconser-
vat ive.Ó) These ideological  classi ficat ions are used as dependent 
var iables in studies that  seek to explain the ideological  lean-
ings of judges by reference to the judgesÕ characterist ics or 
other factors, such as whether a judge is Òl iberalÓ or Òconserva-
t ive.Ó That factor in turn is usual ly proxied by the par ty of the 
President who appointed the judgeÑ if i t  was the Democrat ic 
Par ty, the judge is deemed Òl iberalÓ and i f the Republ ican 
Party Òconservat ive.Ó Other proxies are sometimes used, how-
ever. 

Of course i t  is possible to quest ion an assumpt ion that  al l  
judges appointed by Democrat ic Presidents are l iberal  and al l  
judges appointed by Republican Presidents conservat ive, but 
for some purposes the real ism of the assumpt ion is i r relevant. 
I f the quest ion, for example, is whether Democrat ic Presidents 
appoint  more l iberal  judges than Republ ican Presidents do, the 
classi ficat ion of the votes suppl ies the answer: i f judges ap-
pointed by Democrat ic Presidents vote more often for l iberal 
outcomes than judges appointed by Republ ican Presidents, i t  
doesnÕt matter whether a par t icular  judge, when appointed, 
would have been considered l iberal . 
 The classi ficat ion of the judgeÕs vote is, however, problem-
at ic in the two databases that  we have ment ioned. The fi rst  
problem, which is l imited to the cour t  of appeals database, is 
that  the persons who read and classified the opinions as reach-

                                                
5 ÒMixedÓ votes are recorded in the Songer database, but  not  the Spaeth da-
tabase. Addit ional ly, Justices vot ing for  di fferent  outcomes in a Supreme 
Court  case might  be coded as havi ng the same di rect ion in the Spaeth data-
base. This coding would indicate t hat  the opinion of the Court  was Òtoo l ib-
eralÓ or  Òtoo conservat iveÓ for  a given Just ice. 
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ing either a l iberal  or a conservat ive (or mixed or other) resul t  
had di fficul ty with older cases. A spot check of 40 cases, 10 
from each approximately 20-year  period, reveals a high error 
rate in cases decided before 1960.6 SecondÑ and again this is a 
more ser ious problem with the cour t  of appeals database than 
with the Supreme Court  databaseÑ a number of the classi fica-
t ion decisions that  the coders made are erroneous, such as 
classi fying a vote for the plaint iff in an intellectual-property 
case as l iberal . We have reviewed and corrected the classi fica-
t ions, as explained in Appendix B. 

The corrected databases are the source of the data in our  
stat ist ical  analysis, so we begin by considering how signi ficant  
our  classi ficat ion correct ions are. Table 1 compares l iberal , 
conservat ive, mixed, and other vote percentages for both the 
ent i re cour t  of appeals database and for current ly serving 
judges only, wi th and without our  correct ions. Table 2 makes 
the same compar ison for the Supreme Court  database. The 
pr incipal  effect  of the correct ions is to increase the percentage 
of ÒotherÓ (i .e., nonpoli t ical) decisions. The correct ions are not 
major in the Supreme Court  database but  do lead to substan-
t ial  changes in the cour t  of appeals database. 

 
 

TABL E 1 
VOTES BY FEDERAL  COURT OF APPEAL S J UDGES, 1925Ð2002 

         
 Cr iminal  Const i tut ional  Economic Al l  

 
Pr ior  to Cor -

rect ions 
With  

Correct ions 
Pr ior to 

Correct ions 
With  

Correct ions 
Pr ior to 

Correct ions 
With  

Correct ions 
Pr ior to 

Correct ions 

With  
Correc-

t ions 
         
Conservati ve 73.2% 46.5% 54.2% 52.6% 38.6% 34.9% 49.7% 39.8% 
L iberal  20.3% 13.0% 34.9% 33.7% 40.6% 38.0% 34.1% 29.9% 

Mixed 6.3% 4.1% 8.0% 7.8% 6.6% 6.0% 6.5% 5.5% 
Other 0.3% 36.4% 3.0% 5.9% 14.3% 21.1% 9.8% 24.8% 
         

                                                
6 I n the fi rst  sample, cases decided between 1925 and 1940, the error  rate is 
40 percent ; in the second sample, 1940 to 1959, i t  is 20 percent ; but  for  the 
per iod from 1960 to 2002, i t  i s only 10 percent . 
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Vot es by  Feder al  Cour t  of  App eals J udges Ser v i ng i n  2002 

         
 Cr iminal  Const i tut ional  Economic Al l  

 
Pr ior  to Cor -

rect ions 
With  

Correct ions 
Pr ior to 

Correct ions 
With  

Correct ions 
Pr ior to 

Correct ions 
With  

Correct ions 
Pr ior to 

Correct ions 

With  
Correc-

t ions 
         
Conservati ve 74.1% 54.8% 58.1% 55.2% 44.1% 42.1% 57.3% 49.0% 
L iberal  17.5% 12.1% 30.3% 28.6% 34.4% 32.9% 27.8% 24.7% 
Mixed 8.1% 5.2% 9.6% 9.1% 9.0% 8.4% 8.6% 7.3% 
Other 0.4% 27.9% 2.0% 7.1% 12.5% 16.6% 6.2% 19.1% 

 
TABL E 2 

VOTES BY SUPREM E COURT J USTI CES, 1953Ð2000 
       
 Civi l  L iber t ies Economic Al l  

 
Pr ior  to 

Correct ions 
With  

Correct ions 
Pr ior  to 

Correct ions 
With  

Correct ions 
Pr ior  to 

Correct ions 
With  

Correct ions 
       
Conservati ve 48.5% 45.2% 40.2% 38.5% 45.7% 42.9% 
Liberal  51.0% 49.3% 59.7% 58.0% 52.5% 50.8% 
Other 0.5% 5.4% 0.1% 3.5% 1.8% 6.3% 

  
I I . ANALYSIS 

 We at tempt to answer a range of empir ical  quest ions, such 
as whether a judgeÕs poli t ical  voting behavior changes over his 
term of office and whether i t  depends on the ideological  make-
up of the other judges on the cour t . We suggest  explanat ions 
for some of the behavior that  we observe but  we do not star t  
wi th an economic model of judicial  behavior  and then test  em-
pir ical ly the modelÕs predict ions. 
 

A. Supreme Court Disaggregated Data: 1953 to 2000 Terms 
Our dependent var iables in this sect ion are the ideologi-

cal ly significant  vote classi ficat ionsÑ l iberal , conservat ive, and 
mixed. We regress the percentage of votes in each ideological  
classi ficat ion on var iables that  seem l ikely to influence the 
ideological hue of a judgeÕs vote. Our Supreme Court  sample 
contains 29 di fferent  Just ices (including eight  who were ap-
pointed pr ior to 1953, the fi rst  term in our  database) and 437 
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observat ions, consist ing of the individual  votes of 9 Just ices in 
44 terms (396 observat ions), 10 Just ices in three terms (30 ob-
servat ions where a judge was replaced midterm), and 11 Jus-
t ices in one term (11 observat ions, including two Just ices re-
placed midterm).  
 1. Judicial  Ideology Rankings. Table 3 ranks the 29 judges 
in our  sample from most to least  conservat ive, based on their 
votes in cases in which a vote can be classified as conservat ive 
or l iberal . Overall , Rehnquist  ranks as the most conservat ive 
Just ice, al though he fal ls behind Thomas and OÕConnor when 
we consider only economic cases (compr ising economic regula-
t ion, labor, and tax). At  the other end of the ideological  spec-
trum, Marshal l , Goldberg, and Douglas are the most l iberal 
Just ices, al though Black is the most l iberal  in the economic-
regulat ion category. We also present resul ts in two other case 
categories: civi l  l ibert ies (al l  cases category minus economic 
regulat ion, labor, and tax) and adjusted civi l  l ibert ies (a nar-
rower civi l  l ibert ies class, which excludes federal ism and judi-
cial-power cases). These two categories closely t rack al l  cases 
because civi l  l ibert ies cases account for 74 percent of al l  cases. 
Notice the drop in the fract ion of l iberal  votes of the most l ib-
eral  Just ices in the adjusted compared to unadjusted civi l  l ib-
ert ies category. This is probably because issues of federal ism 
and judicial  power are somewhat less ideological  than issues 
involving personal l iberty. 
 Our ideological  rankings are general ly consistent  wi th 
what everyone knows to be the ideological di fferences among 
Supreme Court  Just icesÑ the Just ices at  the top are indeed 
more conservat ive than those at  the bottomÑ but the speci fic 
rankings cannot be taken completely seriously. For example, 
Thomas is more conservat ive than Rehnquist , Scal ia more con-
servat ive than Burger, Kennedy more conservat ive than 
OÕConnor, Ginsburg more conservat ive than Blackmun. And 
Just ices who served a hal f century ago are di fficul t  to place on 
the same ideological  scale as current  Just ices because the 
meaning of l iberal and conservat ive have changed over this pe-
r iod. 
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 Table 3 includes other ideology measures besides our  own. 
One, labeled Òperceived ideologyÓ (Segal/Cover), is based on a 
content  analysis of newspaper edi torials publ ished pr ior to the 
judgeÕs confi rmat ion. These scores range from 0 (most l iberal) 
to 1 (most conservat ive).7 Two other measures are based l ike 
ours on votes in cases. Mar t in and Quinn der ive ideology scores 
from votes in nonunanimous cases, using the (uncorrected) 
Spaeth Supreme Court  database. These scores range from Ð-6.3 
(Douglas in the 1974 term) to 3.4 (Thomas in the 1998 term).8 
Epstein et al . calculate the fract ion of conservat ive and l iberal  
votes in the adjusted civi l  l ibert ies category on the basis of an 
expansion of the Spaeth database to cover the 1946 to 2004 
terms, but  the expanded l ike the original database does not 
correct  for erroneous classi ficat ions. 

                                                
7 The reported Segal /Cover scores range from 0 (most conservat ive) to 0 
(most l iberal) but  we have t ransformed them (0 most l iberal  to 1 most con-
servat ive) to make them easier  to compare to our  Òfract ion conservat iveÓ 
vote. The Segal/Cover scores are reproduced in Table 6Ð1 in Lee Epstein et  
al ., The Supreme Cour t Compendium: Data, Deci sions &  Developments (4th 
ed. (2007) 
8 See Andrew D. Mart in and Kevi n M . Quinn, ÒDynamic I deal Point  Est i-
mat ion via Markov Chain Monte Carol for  the U.S. Supreme Court , 1953Ð
1999,Ó 10 Pol i ti cal  Analysis 134 (2002) 
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TABL E 3 
FRACTI ON OF CONSERVATI VE VOTES D URI NG TH E 1953Ð2000 TERM S FOR 29 

SUPREM E COURT J USTI CES, RANK ED FROM  TH E M OST TO L EAST CONSERVATI VE  
 

Fract ion Conservat ive Votes1 Other Ideology M easures5 Justi ce 
  

Al l  
 
Civ. L ib 

 
Econ Adj . Civ 

L ib. 

 
 
Mean 
Votes 
Per  Term 

S/ C 
Score2 

M/ Q 
Score3 

Adj ..Civ

L ib.4 
 

Rehnquist  .710 .760 .544 .785 132.23 .955 2.95 .774 
Thomas .692 .712 .627 .762 92.80 .840 3.20 .763 
Burger .664 .700 .541 .708 157.41 .885 1.80 .711 
Scal ia .652 .689 .531 .718 110.33 1 2.43 .724 
OÕConnor .623 .641 .561 .661 122.20 .585 1.02 .632 
Powel l  .612 .635 .530 .635 147.69 .835 .91 .627 
Kennedy .589 .621 .485 .652 101.57 .635 .86 .623 
Whit taker .550 .545 .556 .521 110.00 .500 1.17 .562 
Burton .523 .590 .425 .561 96.17 .720 1.20 .614 
Harlan .521 .543 .468 .516 132.65 .125 1.59 .533 
Frankfurter .520 .528 .506 .475 111.89 .335 1.15 .465 
Jackson .519 .548 .487 .5 81.00 0 .84 .585 
White .509 .551 .370 .543 148.16 .500 .44 .575 
Stewart  .493 .498 .478 .461 151.30 .25 .56 .486 
Blackmun .477 .492 .424 .480 141.40 .885 -.03 .470 
Minton .467 .596 .308 .613 72.75 .280 .86 .624 
Reed .464 .563 .340 .579 82.50 .275 1.19 .639 
Souter .447 .452 .431 .444 95.82 .675 -.42 .371 
Breyer .443 .440 .451 .440 89.00 .525 -.94 .387 
Clark .435 .525 .263 .518 131.14 .500 .30 .562 
Ginsburg .414 .422 .388 .411 89.88 .320 -1.03 .337 
Stevens .395 .392 .406 .361 126.23 .75 -1.37 .347 
Fortas .305 .305 .306 .175 140.00 .155 .56 .179 
Brennan .285 .277 .310 .207 151.62 0 -1.87 .203 
War ren .280 .300 .240 .222 137.56 .25 -1.11 .213 
Black .270 .314 .170 .252 137.44 .125 -1.19 .259 
Marshal l  .265 .247 .327 .186 147.63 0 -2.72 .186 
Goldberg .211 .179 .287 .097 151.33 .25 -.74 .112 
Douglas .183 .154 .252 .089 135.87 .270 -5.31 .113 

Notes: 

1 Fract ion Conservat ive Votes are weighted by the number of cases the Just i ce voted on in each term in the rele-
vant categor ies. The category Civi l  L ibert ies includes cr iminal  procedure, civi l  r ights, fi r st  amendment, due proc-
ess, at torney, federal ism and judicial  power. Economics i ncludes union and tax cases in the economic category. 
The Adjusted Civi l  L ibert ies category excludes federal ism and judi cial  power from the broader Civi l  L ibert ies 
category. 

2 S/C Perceived ideology of Just ices pr ior  to appointment is from Jeffrey Segal  and Albert  Cover, ÒIdeological  Values 
and the Votes of Supreme Court  Just ices,Ó Amer . Pol i t ical  Science Rev. 83: 557-565 (1989) and updated in Lee 
Epstein &  Jeffrey Segal . 2005. Advice and Consent: The Pol i t ics of Judicial  Appointments. Oxford Universi ty 
Press. 

3 M/Q Score is from Andrew D. Mar t in and Kevin M. Quinn, ÒDynamic Ideal  Point  Est imat ion via Markov Chain 
Monte Carlo for the U.S. Supreme Cour t , 1953Ð1999,Ó 10 Pol i t ical  Analysis 134 (2002) and updated to 2004 in 
Lee Epstein et  al , The Supreme Court Compendium (2007) in Table 6Ð2. 

4 Votes in the adjusted civi l  l iber t ies category are from id., Table 6Ð4 and cover  the 1946 to 2004 terms. 
5 We converted the S/C and Epstein en al  est imates from l iberal  to conservat ive ideologies to faci l i tate comparison 

wi th the est imates presented in the fi r st  four  columns  
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Table 4 presents a correlat ion mat r ix of the var ious ideol-

ogy measures. I t  is no surpr ise that  the measures based on ac-
tual  votes are more highly correlated with each other than the 
Segal/Cover scores based on newspaper edi torials. Consistent  
wi th the fact  that  our  adjustments to the Spaeth database have 
only slight  effects overal l , the correlat ions between our  data 
and Epstein et al.Õs in Table 3 are above .95 except for the cor-
relat ion between their  civi l-l ibert ies category and our  eco-
nomic-regulat ion category. 
 

TABL E 4 
CORREL ATI ON M ATRI X OF I DEOL OGY M EASURES 

 Civ.L ib. Econ. Adj. Ci v. 
L ib. 

Segal /  
Cover 

Marti n/  
Quinn 

Epstein 
Adj. Ci v. 
L ib. 

All  
 

.98 .88 .97 .70 .89 .95 

Ci v. Li b. 
 

 .77 .99 .66 .91 .99 

Econ. 
 

  .76 .60 .71 .72 

Adj. Civ . 
Lib.  

   .68 .88 .98 

Segal /  
Cover 

    .53 .63 

Mart i n/  
Quinn 

     .89 

 
 Table 5, which is based on our  ideology measure (that  is, 
the corrected Spaeth database), reveals a strong correlat ion be-
tween the poli t ical  par ty of the appoint ing president and the 
voting behavior of the Just ices he appoints. In each of the 11 
subject-matter categories (plus one miscellaneous category that 
contains 19 votes that  can be classi fied as either conservat ive 
or l iberal), the fract ion of conservat ive votes cast  by appointees 
of a Republ ican President is greater than that  cast  by appoint-
ees of a Democrat ic President. But  that  is not to say that  the 
former always cast  a conservat ive vote. In fact  they vote more 
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l iberal  than conservat ive in 8 of the 11 categories, whi le Jus-
t ices appointed by a Democrat ic President vote more l iberal  
than conservat ive in 10 of the categories. ÒPr ivacyÓ and ÒJudi-
cial  PowerÓ are the two categories in which both types of ap-
pointee vote most conservat ively. The biggest  di fference be-
tween the two sets is found in ÒCivi l  Rights,Ó where the Jus-
t ices appointed by a Republican President are 70 percent more 
l ikely than those appointed by a Democrat ic President to vote 
conservat ively. 
 

TABL E 5 
FRACTI ON OF CONSERVATI VE VOTES BY CASE CATEGORY 

AND BY POL I TI CAL  PARTY OF APPOI NTI NG PRESI DENT 

Propor tion of Conservati ve Votes Case 
Category  All  Republ icans Democrats 

Rat io No. 
Votes 

Cr imi nal 
Procedure 

.504 .564** *  .389 1.45 13420 

Civi l  Rights .414 
 

.483** *  .281 1.72 10203 

Fi r st  
Amendment  

.400 .455** *  .308 1.48 4566 

Due Process .435 .489** *  .307 
 

1.59 2235 

Pri vacy .638 .650 .601 
 

1.08 686 

At torneys .409 .448**  .316 
 

1.42 702 

Unions .390 .451** *  .294 
 

1.53 2053 

Economi c 
Act ivi t y 

.414 .474** *  .326 1.45 10737 

Judicial 
Power  

.592 .616** *  .551 
 

1.12 
 

7753 

Federal ism .418 
 

.449** *  .358 1.25 2916 

Federal 
Taxat ion 

.306 
 

.318 .289 1.10 2148 

Miscel laneous .947 .917 
 

1.000 0.92 19 
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All  Catego-
ri es 

.458 .510** *  .362  57438 

Civi l  L iber -
t ies 

.478 .530** *  .381  42481 

Economi c 
Regulat ion 

.399 .450** *  .316  14938 

 
Note: * *signifi cant  at  t he .01 level; * * *significant  at  t he .001 level 

 
 Mart in and Quinn, and Epstein et al ., suggest  that  a Jus-
t iceÕs judicial  ideology may vary over his tenure, depending on 
strategic considerat ions, changes in preferences, and changes 
in the composit ion of cases before the cour t .9 We tested this 
hypothesis by est imat ing separate regressions for each Just ice 
in which the dependent var iable is the fraction of his conserva-
t ive votes (y) and the independent var iable is the length of t ime 
that  he served (or has served, i f he is a current  Just ice) on the 
Supreme Court  (x, where x equals 1 for his fi rst  term, 2 for his 
second term, and so on). We make the simpl i fying assumpt ion 
that  the Just iceÕs judicial  ideology ei ther is invar iant  wi th re-
spect  to t ime (the regression coefficient  is stat ist ical ly insigni fi -
cant) or changes linear ly (the Just ice becomes more or less con-
servat ive at  a constant  rate depending on whether the regres-
sion coefficient  is signi ficant ly posi t ive or signi ficant ly nega-
t ive). The hypothesis is supported for a number of Just ices. We 
find stat ist ical ly significant  negat ive coefficients for Blackmun, 
Marshal l , Stevens, Souter, Ginsburg, and Rehnquist , and sta-
t ist ical ly signi ficant  posi t ive coefficients for  White, Whit taker, 
Stewart , Frankfur ter, and Black. The moderat ion of 
RehnquistÕs conservat ive stance seems related to his becoming 
Chief Just ice. I f we add a dummy var iable for the period of his 
chief just iceship, the regression coefficient on the dummy is 
negat ive (indicat ing about a 15 percent decl ine in the fract ion 

                                                
9 See id.; Epstein et  al ., note 6 above. 



Judicial  Behavior           12 

of conservat ive votes) and significant , whi le the coefficient  on 
the tenure var iable becomes posi t ive but  insigni ficant .10 
 2. Regression Analysis. We now regress the percentage of 
conservat ive votes in di fferent  categories of case on var iables 
that  seem l ikely to influence the ideological  hue of a judgeÕs 
vote. Table 6 defines the var iables in the analysis and Table 7 
presents the regression est imates. 

 

TABL E 6 
DEFI NI T I ON AND M EANS OF VARI ABL ES 

I N D I SAGGREGATED SUPREM E COURT REGRESSI ONS 

Varia ble Defin it ion Mean 

All Conserv  Fra ction of conservat ive votes in al l  case 
categor ies 

.458 

CL Conserv Fra ction of conservat ive votes in civi l  l iber -
t ies cases 

.478 

ECON Conserv Fra ction of conservat ive votes in economi c 
cases 

.399 

CIVRTConserv Fra ction of conserv at ive votes in civi l  ri ghts 
cases 

 .414 

PRIVConserve Fra ction of conserv at ive votes in pr ivacy 
cases 

 .638 

Pres 1=Republ ican appointee; 0=Democrat ic ap-
pointee 

 .640 

2Term Rep 1=2nd term Republican appointee; 0 ot her -
wi se 

. 133 

2Term Den 1=2nd term Democrat ic appointee; 0 other -
wi se 

 .229 

Term Term of court  or t ime t rend vari able  1976 
YearAppt Term of judges init ial  appointment  1965 
SenRep Fra ction of Republ ican senators at  t ime of 

init ial appoint ment  
 .416 

                                                
10 There is substant ial  over lap between our  findings and those in the Mar-
t in/Quinn and Epstein et  al  papers. M art in/Quinn find that  White, Black, 
Frankfur ter , and Thomas become more conservat ive whi le Marshal l , Bren-
nan, Blackmun, Stevens, and Souter  become more l iberal . Epstein et  al  find 
no t rends for  Marshal l  and Brennan but  more l iberal  t rends for  Warren, 
Clark, and Powel l . 
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SCRep Fra ction of other judges appointed by Re-
publ ican president   

.641 

AppCt 1=federa l appellate judge pri or to appoint -
ment ; 0 otherwi se 

.435 

Unanim Fra ction of unanimous decisions in each 
term  

.383 

Note: The means for  t he Al l , CL , ECON, CIVRT and PRIV Conserve var iables 
are weighted by t he number  of votes per  judge per  term in t hat  category. 

 
Table 7 reports the regression resul ts. The dependent var i -

ables are the fract ions of conservat ive votes in the al l, civi l-
l ibert ies, economic-regulat ion, civi l -r ights, and pr ivacy catego-
r ies. The independent var iables include the par ty of the ap-
point ing president (Pres), whether the Just iceÕs appointment  
took place dur ing the PresidentÕs fi rst  or second term 
(2TermRep and 2TermDem) (or later in the case of Roosevelt ), 
the year  of appointment (YearAppt), the Just iceÕs tenure 
(Term), the fract ion of Republ ican Senators at  the t ime of the 
Just iceÕs appointment (SenRep), the fract ion of the other Jus-
t ices on the Cour t  at  the same t ime that  were appointed by a 
Republ ican President (SCRep), whether the Just ice had been a 
federal  cour t  of appeals judge before being appointed to the 
Supreme Court  (AppCt), and the fract ion of unanimous deci-
sions each term (Unanim). 

 

TABL E 7 
REGRESSI ON ANAL YSI S OF D I SAGGREGATED SUPREM E COURT 

VOTES: 1953Ð2000 TERM S 
 (t -st a t i st i cs i n  pa r en t heses) 

Dependent Var iables 
Independent 
Var iables 

Al l  Con-
servat ive 

(1) 

Al l  Con-
servat ive 

(2) 

Al l  Con-
servat ive 

(3) 

Civ.L ib. 
Consera-

tive 
(4) 

Civ.L ib. 
Consera-

tive 
(5) 

Civ.L ib. 
Consera-

tive 
(6) 

Pres .061*  
(2.57) 

  .060*  
(2.20)   

2TermDem Ð.073**  
(2.74) 

 Ð.142** *  
(5.84) 

.088**  
(2.75) 

 Ð.162** *  
(5.37) 

2TermRep .122** *  
(6.34) 

.107** *  
(4.00) 

 .137** *  
(6.16) 

.119** *  
(3.95)  



Judicial  Behavior           14 

SenRep Ð.258 
(1.92) 

Ð.336 
(1.50) 

.806** *  
(5.35) 

Ð.295 
(1.76) 

Ð.416 
(1.67) 

1.12** *  
(5.58) 

SCRep .090 
(1.16) 

.207 
(1.94) 

Ð.110 
(1.02) 

.114 
(1.29) 

.195 
(1.69) 

Ð.117 
(.93) 

Term Ð.003*  
(2.12) 

Ð.006** *  
(3.59) 

.004 
(1.51) 

Ð.005**  
(2.59) 

Ð.007** *  
(3.89) 

.004 
(1.21) 

YearAppt .008** *  
(7.61) 

.012** *  
(10.21) 

Ð .003*  
(2.33) 

.009** *  
(7.59) 

.013** *  
(10.59) 

Ð.004*  
(2.51) 

AppCt Ð.119** *  
(6.68) 

Ð.099** *  
(3.98) 

Ð.056*  
(2.02) 

Ð.149** *  
(7.28) 

Ð.125** *  
(4.45) 

Ð.082*  
(2.34) 

Unanim Ð.114 
(.79) 

Ð.043 
(.25) 

Ð.273 
(1.33) 

Ð.110 
(.66) 

Ð.054 
(.28) 

Ð.279 
(1.14) 

Constant Ð8.34** *  
(3.40) 

Ð8.67** *  
(3.02) 

Ð .948 
(.23) 

Ð8.12** *  
(2.93) 

Ð9.57 
(3.00) 

1.25 
(.25) 

R2 .42 .38 .43 .39 .38 .43 

No. Observa-
t ions 

437 280 157 437 280 157 

Notes: *significant  at  .05 * *signifi cant  at  .01; * * *significant  at  .001 

 

 

TABL E 7 (CONTI NUED) 
REGRESSI ON ANAL YSI S OF D I SAGGREGATED SUPREM E COURT 

VOTES: 1953Ð2000 TERM S 
 (t -st a t i st i cs i n  pa r en t heses)  

Dependent Var iables 
Independent 
Var iables 

Econ.Reg.
Conserva-

tive 
(7) 

Econ.Reg.
Conserva-

tive 
 (8) 

Econ.Reg.
Conserva-

tive 
 (9) 

Civ.Rts 
Conserva-

tive 
(10) 

Pr i vacy 
Conserva-

tive 
(11) 

 

Pres .062**  
(2.88) 

  .130** *  
(4.09) 

.043 
(.49)  

2TermDem Ð.034 
(1.54) 

 Ð.099** *  
(3.59) 

Ð .057 
(1.54) 

Ð.207*  
(2.30) 

 

2TermRep .077** *  
(4.41) 

.068**  
(2.99) 

- .210** *  
(6.32) 

.339** *  
(4.63)  

SenRep Ð.13 
(1.27) 

Ð.038 
(.19) 

.270 
(1.87) 

Ð.560**  
(2.72) 

Ð1.96** *  
(3.84) 

 

SCRep .026 
(.33) 

.219*  
(2.28) 

Ð.128 
(1.05) 

.093 
(0.86) 

Ð.101 
(.28) 

 

Term Ð.000 
(.19) 

Ð.003*  
(2.01) 

.004 
(1.61) 

Ð.001 
(.39) 

Ð.012*  
(2.57) 

 

YearAppt .004** *  
(5.08) 

.006** *  
 (5.87) 

 Ð.002 
(Ð1.60) 

.009** *  
(6.11) 

.0125** *  
(4.08) 

 

AppCt Ð.025 
(1.76) 

Ð.017 
(.86) 

.053 
(1.59) 

Ð.155** *  
(5.69) 

Ð.320** *  
(5.54) 
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Unanim Ð.088 
(.68) 

Ð.054 
(.030) 

Ð.248 
(1.16) 

Ð.438*  
(2.18) 

.757 
(1.69)  

Constant Ð7.00 
(2.86)* *  

Ð4.36 
(1.56) 

Ð2.75 
(.56) 

Ð15.85 
(4.60) 

Ð.190 
(.02) 

 

R2 .36 .27 .19 .40 .20  

 436 279 157 434 276  

Notes: *signi ficant at  .05; * *signi ficant at  .01; * * *signi ficant at  .001 

 

 
Table 7 reveals as expected that  Just ices appointed by Re-

publ ican Presidents tend to vote conservat ive in a higher frac-
t ion of cases than Just ices appointed by Democrats do. What is 
unexpected is that  the greatest  di fference in the fract ion of 
conservat ive votes between Republican-appointed and Democ-
rat ic-appointed Just ices is in the civi l  r ights area and the 
smal lest  in the pr ivacy area; we have no explanat ion.  
 The SCRep var iable tests whether a Just iceÕs col leagues 
are l ikely to influence his voteÑ a group-interact ion effect . The 
hypothesis, which the regression resul ts reject , is that  the 
greater the fract ion of one type of judge (Republ ican-appointed 
or Democrat ic-appointed), the greater the pressure on al l 
members of the group to go along with the majori ty. Our re-
sul ts thus suggest  that  there is no Òdissent aversionÓ on the 
Supreme Court .11 We find a group-polar izat ion effect , however. 
The coefficient  of SCRep) in the regressions l imited to Just ices 
appointed by Republ ican Presidents (eqs. (2), (5) and (8)) is 
posi t ive, signi ficant  in one regression, and near ly signi ficant  in 
the other two regressions. This suggests that  Just ices ap-
pointed by Republ ican Presidents tend to vote more conserva-
t ively, the more other such Just ices there are on the Court . We 

                                                
11 ÒThe cases the Cour t  hears tend to arouse strong emot ions. And the Jus-
t ices have a l ighter  workload t han t he lower court  judges, are more in t he 
publ ic eye and therefore more concerned wit h project ing a coherent  judicial  
phi losophy, and are more l i kely to influence the law even when dissent ing, 
because of t he instabi l i t y of Supreme Court  precedent  as a consequence of 
the greater  stakes in t he cases that  t he Court  decides and t he absence of 
review by a higher cour t .Ó Richard A. Posner , How Judges Think, ch. 1 
(for thcoming, Harvard University Press, 2008). 
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find a simi lar  group-polar izat ion effect  for Just ices appointed 
by Democrat ic Presidents, but  the effect  is smal ler. This is con-
sistent  wi th other evidence presented in this paper that  there 
is more ideological  intensi ty or commitment  among Republ ican 
Presidents, Republ ican Senators, and judges or Just ices ap-
pointed by Republ ican Presidents than among the Democrat ic 
counterpar ts. 
 Unanim, the fract ion of unanimous decisions each term, is 
included as an independent var iable. (Recal l  that  Mart in and 
Quinn confined their  study of ideological  voting to nonunani-
mous Supreme Cour t  cases.) I f, given lack of dissent aversion, 
al l  the Just ices agree on the outcome of a case, chances are the 
case has li t t le ideological  valence, so that  including the votes in 
these cases in our  analysis adds noise to our  dependent var i -
able al though i t  should not bias the coefficients of the inde-
pendent var iables.12 I f Unanim had a signi ficant  effect , either 
negat ive or posi t ive, on the coefficients of our  dependent var i -
ables, this would imply that unanimous decisions do have a 
signi ficant  ideological  charge. But Table 7 reveals that  the ef-
fect  of Unanim is insignificantÑ except in civi l-r ights cases, 
where i t  is negat ive. The reason appears to be that  unanimous 
decisions in the civi l-r ights area are overwhelmingly l iberal . 
Since the regression coefficient  is Ð.428 and about 40 percent of 
the Just icesÕ votes are pconservat ive votes, vi r tual ly no unani-
mous civi l -r ights decisions are conservat ive. The size of the co-
efficient  impl ies that  the unanimity condit ion reduces the 
number of conservat ive decisions, at  the means, from .4 to be-
low 0, since .428 has a larger absolute value than .40. 

Our regression analysis yields the following addit ional  re-
sul ts: 
 (1) Just ices appointed in a PresidentÕs second t ime are sig-
ni ficant ly more l ikely to vote conservat ive i f appointed by a 
Republ ican President and l iberal i f appointed by a Democrat ic 

                                                
12 I n a later  draft , we plan to reestimate regressions on t he sample of 
nonunanimous decisions. 
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President.13 This resul t  is highly signi ficant  in near ly al l  the 
regression equat ions. (In the pr ivacy equat ion this resul t  is 
surpr ising because, as we noted ear l ier, there appears to be a 
negl igible ideological  difference in privacy cases between Jus-
t ices appointed by Republican Presidents and Just ices ap-
pointed by Democrat ic ones.) 

 The resul t  may seem puzzl ing because second-term Presi-
dents are lame ducks. But that  is not t rue at  the beginning of 
the second term; the reelect ion of a President gives him at  least  
a tempory boost  in power. In the second term, moreover, he 
may be thinking more about the future, (his ÒlegacyÓ) and the 
appointment of Supreme Court  Just ices and other judges is a 
means by which a President can influence the future. What 
may be even more important  is that  in his fi rst  term, with his 
eye on reelect ion, a President is under greater pressure to 
compromise than in his second term, where he is freer (if the 
Senate wi l l  go along) to indulge his personal ideological  prefer-
ences. 
 (2) In the regressions on the ful l  set of observat ions (eqs. 
(1), (4), (7), (10) and (11)) we find that  the higher the fract ion of 
Republ ican Senators (SenRep) at  confi rmat ion the lower the 
fract ion of Just icesÕ conservat ive votes. This resul t  is puzzl ing, 
but  i t  is signi ficant  in only two regressions ((10) and (11)) and 
marginal ly significant  in the others, and i t may simply reflect  
the fact  that  throughout most  of the relevant period the Repub-
l icans were a minori ty (and sometimes a very smal l  one) in the 
Senate and so probably had l i t t le influence on the select ion of 
Supreme Court  Just ices by Democrat ic Presidents. 

The effect  is reversed, moreover, in the regressions l imited 
to Just ices appointed by Democrat ic Presidents (equat ions (3), 
(6) and (9)); there an increase in the fract ion of Republican 
Senators resul ts in more conservat ive voting by Just ices ap-
pointed by Democrat ic Presidents. I t  thus seems that , perhaps 
because the Republican Party is more cohesive and discipl ined 
than the Democrat ic Par ty, Republ ican Senators are more ef-
                                                
13 I n the sample of 29 presidents, there are four  judges appointed by sec-
ond-term Republ ican president s and eight  by second-term Democrat ic presi-
dents. 
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fect ive in opposing a President than Democrat ic Senators are. 
This would especial ly have been t rue in the era, which per-
sisted into the 1970s, when the Democrat ic Par ty was divided 
between a l iberal  wing in the North and a conservat ive wing 
(especial ly in regard to civi l  r ights) in the South. 
 (3) Just ices appointed more recent ly (YearAppt) are more 
l ikely to vote conservat ive. However, this resul t , though highly 
signi ficant  in al l  regressions, masks an offsett ing stat ist ical ly 
signi ficant  effect  l imited to Just ices appointed by Democrat ic 
Presidents. There we find that  later appointees tend to vote 
more l iberal ly; the effect  is signi ficant  in eqs. (3) and (6). These 
resul ts confi rm the widespread impression that  the Supreme 
Court  has become more conservat ive and more polar ized in re-
cent decades. 
 (4) Term (i .e., t ime-trend) is general ly negat ive and is 
highly signi ficant  (except, as one would expect , in the Democ-
rat ic-appointee regressions, consistent  wi th the polar izat ion 
t rend just  noted; and also in the economic-regulat ion and civi l-
r ights regressions). The effect  is smal lÑ about a 1 percent in-
crease in the fract ion of l iberal  votes every three years. The ex-
planat ion for the effect  and i ts smal l  size may be that  what is 
moving the Court  in a conservat ive direct ion is the ideology of 
the appointees to the Court . That effect  is picked up in 
YearApt, so that  the smal l  effect  of Term may reflect  the gen-
eral  conservat ive dr i ft  of the society, which may have some in-
dependent effect  on the Just ices because they do not want to 
get too far  out  of step with publ ic opinion. 
 (5) Except in the economic-regulat ion category, Supreme 
Court  Just ices appointed from the federal  cour ts of appeals 
vote more l iberal ly than other Just ices. The magnitude of this 
effect  is large. The fract ion of conservat ive votes fal ls by .12, 
and since the mean of the fract ion of conservat ive votes in al l  
categories is is .46, a decl ine of .12 t ranslates into a percentage 
decl ine of 25 percent. A possible explanat ion is that  judges Òso-
cial izedÓ by prior appel late experience become more respect ful  
of precedent, and the most controversial  precedents are the l ib-
eral  decisions of the Warren Court  and, to a lesser extent , the 
Burger Court . 
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  3. Other  Behavior of Supreme Court Justices. Here we use 
regression analysis to examine the relat ions of such outcome 
var iables as fract ions of dissents, concurrences, one-vote deci-
sions, and reversals) to independent var iables that  include the 
fract ion of conservat ive votes of the median Just ice (a measure 
of the median Just iceÕs ideology); the standard deviat ion of the 
fract ion of conservat ive votes among Just ices in a given term (a 
proxy for the range of ideological  di fferences among Just ices); 
the number of new appointees and Just icesÕ average tenure in 
terms of Court ; the number of cases per term; and a t ime-trend 
var iables. Our analysis uses t ime-series data for  the 1953 to 
2000 terms, which yields 48 observat ions. Table 8 explains the 
var iables and gives their  means. 
 

TABL E 8 
DEFI NI T I ON AND M EANS OF VARI ABL ES 

(Al l  Var i abl es Ar e Per  Cou r t  Ter m) 

Varia ble Defin it ion Mean 

Dissent Fra ction of cases wi t h dissent ing 
opinion 

.616 

Concur  Fra ction of cases wit h concurr ing 
opinion 

.390 

OneVote Fra ction of cases decided by a one-
vote marg in 

.162 

Reverse Fra ction of cases in which appellant  
prevai led 

.627 

Med_Judge Fra ction of conservat ive votes of me-
dian judge 

.496 

Range Standard deviat ion of conservat ive 
votes 

.154 

New Number of new judges 
 

.417 

Servi ce Average years of t he Just ice on the 
Court  

11.7 

Term Term or t ime t rend vari able (1953Ð
2000+ 

 

Cases Number of cases decided by the Court  119.9 
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Al though as before our analysis is pr imar i ly descr ipt ive 
and we have not developed a formal model of judicial  decision-
making, we suspect  that  any such model would predict , for ex-
ample, that  the greater the ideological  differences among Jus-
t ices, the greater  the fract ion of dissent ing and one-vote (5 to 4) 
decisions.14 I t  makes sense that  a more ideological ly divided 
cour t  is less l ikely to be able to coalesce around a single opinion 
in each case. 

Table 9 presents the regression resul ts. The dependent 
var iables are the fract ion of dissents (eqs. (1) and (2)Ñ the de-
pendent var iable is the same in both equat ions, but  eq. (2) has 
two addit ional  independent var iables), the fract ion of concur-
rences (eq. (3)), the fract ion of one-vote decisions (eq. (4)), and 
the fract ion of reversals (eq. (5)) est imated over the 1953 to 
2000 terms. Some equat ions include one or two of the outcome 
var iables as independent var iables. For example, eq. (2) tests 
whether an increase in the fract ion of reversals generates a 
higher fract ion of dissents (i t  doesnÕt). And eqs. (2) and (3) re-
veal  a posi t ive and stat ist ical ly signi ficant  correlat ion between 
the fract ion of cases in which there is a dissent and the fract ion 
in which there is a concurrence. Causat ion, however, is un-
clear . One might  have expected that  concurrences and dissents 
were subst i tutes, but  we find the opposi te. Probably the expla-
nat ion is that  ideological  di fferences generate not only dissents, 
but  also concurrences, the former reflect ing disagreement over 
the outcome, and lat ter disagreement over the grounds for the 
outcome. Absence of dissent aversion may also be a factor that  
reduces the subst i tutabi l i ty of a concurrence for a dissent. 

 

TABL E 9 
REGRESSI ON ANAL YSI S OF SUPREM E COURT CASES 

1953Ð2000 TERM S  
(t -st a t i st i cs i n  pa r en th eses) 

                                                
14 Although a one-vote decision obviously involves at  least one dissent ing 
opinion, t he mean proport ions of cases wit h dissent ing opinions is above 60 
percent , compared to 16 percent  for  one-vote decisions 
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  Dependent Vari ables 

I ndependent 
Varia bles 

Dissent 
(1) 

Dissent 
(2) 

Concur  
(3) 

One-Vote 
(4) 

Reverse 
(5) 

Med_Judge .010 
(0.10) 

.007 
(0.07) 

Ð.008 
(0.05) 

.039 
(.0.41) 

Ð.442 
(3.93)* * *  

Range 1.111 
(3.94)* * *  

1.213 
(4.34)* * *  

Ð1.213 
(2.14)*  

1.425 
(4.90)* * *  

Ð.149 
(0.37) 

New .011 
(1.21) 

.011 
(1.21) 

Ð.008 
(0.49) 

.002 
(0.18) 

Ð.016 
(1.12) 

Term Ð.002 
(2.76)* *  

Ð.003 
(3.97)* * *  

.005 
(3.65)* * *  

.001 
(0.72) 

.002 
(1.73) 

Servi ce .002 
(0.53) 

.001 
(0.34) 

.003 
(0.39) 

.003 
(0.98) 

Ð.006 
(1.14) 

Cases .000 
(0.08) 

Ð.000 
(0.72) 

.001 
(2.34)*  

Ð.000 
(1.01) 

.001 
(2.23)*  

Reverse  Ð.020 
(0.19) 

.071 
(0.35) 

Ð.201 
(1.64) 

 

Concur  .182 
(2.60)*  

   

Dissent   .584 
(2.45)*  

  

Constant 5.298**  
(3.04) 

6.678** *  
(4.24) 

Ð10.78** *  
(3.79) 

Ð1.179 
(0.71) 

Ð3.064 
(1.40) 

R2 .52 .57 .45 .62 .33 

Notes: *signifi cant  at  .05; * *signifi cant  at  .01; * * *significant  at  .001 

 

 
Other resul ts of the regression analysis areÑ  
(1) The ideology of the ideologically median Just ice has no 

signi ficant  effect  on our  outcome var iables except for the frac-
t ion of reversals. Eq. (5) shows that  the more conservat ive the 
median Just ice, the lower the fract ion of reversals. This sug-
gests that  lower-cour t  judges tend to be conservat ive, since the 
reversal  rate is a measure of the disagreement between the 
Supreme Court  and the cour ts whose decisions i t  is reviewing. 
Another possibi l i ty, however, is that  l iberal  Supreme Court  
Just ices are less predictable, in which event lower-cour t  judges 
would find i t  more di fficul t  to conform their  decisions to the 
preferences of the Just ices. 
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(2) The greater the range of potent ial  disagreement among 
Just ices (proxied in the table by the standard deviat ion of con-
servat ive votes per term), the greater the fract ion of dissents 
and one-vote decisions and the smal ler the fract ion of concur-
rences (holding constant  the fract ion of dissents). These re-
sul ts, which are highly signi ficant  in eqs. (1) through (4), are as 
expected except for the reduct ion in concurrences. The range 
var iable (the standard deviat ion of conservat ive votes per term) 
has no signi ficant  effect  on reversals (eq. (5)). This is not too 
surpr ising, because why should the reversal rate be related not 
to the ideology of the median judge but  to the amount of ideo-
logical  disagreement on the Court? But i t  is a l i t t le surpr ising, 
because a polar ized Court  may be qui te unpredictable. That is 
the si tuat ion today, with solid blocs of four  l iberals and four ex-
t reme conservat ives, and a moderate Just ice (Kennedy) who 
swings between them, though more often to the conservat ive 
side. 

(3) Contrary to popular  impression, there is a signi ficant 
negative t ime trend in the fract ion of dissents (or al ternat ively 
a posi t ive t ime trend in the fract ion of unanimous decisions), 
implying a decline in disagreement over t ime among the Jus-
t ices, holding ideological  di fferences constant  (the range var i-
able). But  the fract ion of concurrences has increased over t ime, 
suggest ing an increase in disagreements over reasoning as dis-
t inct  from outcome. 

(4) The number of cases per term is posi t ively and signifi -
cant ly related to the fract ion both of concurrences and of rever-
sals, but  not to the fract ion of dissents. The effect  on reversals 
makes sense; the more disagreement there is between the Su-
preme Court  and lower cour ts, the more cases the Court  has to 
take (i ts jur isdict ion is discretionary) in order to enforce i ts 
views on those cour ts. The effect  of the number of cases on the 
number of concurrences is puzzl ing, since the more cases there 
are, the less t ime the Just ices have to wr i te separate opinions. 

(5) We find no signi ficant  effects of number of new Just ices 
or of average tenure on the outcome var iables. 

 
B. Court of Appeals Data: 1925Ð2002 
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We move now from the Supreme Court  database to the da-
tabase for the cour t  of appeals. As before, we fi rst  summarize 
the data and then subject  the data to regression analysis. 

1. Data Summary. The cour t  of appeals database was com-
pi led from random samples of 15 decisions from each circui t  per 
year  from 1925 through 1960 and of 30 decisions per circui t  per 
year  from 1961 through 2002.15 Our corrected database (recal l 
that  we have corrected erroneous ideological  classi ficat ions in 
the cour t  of appeals database, as we did in the Supreme Court  
database) covers 536 judges and 48,161 votesÑ an average of 90 
votes per judge. These votes are classi fied into four  ideological 
categories (mixed, conservat ive, l iberal, or other) and eight  sub-
ject-matter areas (cr iminal , civil  r ights, fi rst  amendment, due 
process, pr ivacy, economic regulat ion, labor, andÑ a residual 
categoryÑ miscellaneous).16  

The ÒotherÓ category consists of votes that  can be classi fied 
by subject  matter but  that  have no ascertainable ideological 
hue. For example, a patent  infr ingement case fi ts into the eco-
nomic-regulat ion category, but  the ideological  slant  of a vote for 
or against  l iabi l i ty in such a case is unknown. The original cod-
ers classi fied al l  votes for finding infr ingement as l iberal , but  
that  was error. Table 10 divides the cour t  of appeals votes in 
our  sample into the eight  subject-matter categories and the four 
ideological categories. Al though we exclude ÒotherÓ votes from 
the regression analysis, i t  is useful to note i ts magnitude since 
many of our  correct ions to the cour t  of appeals database in-
volved shi ft ing votes into that  category. Table 10 shows that  
about 25 percent of the votes in the database are in the not-
ascertained class. 

 

                                                
15 The data are l imited to t he 12 regional cir cui ts; t he Federal  Cir cuit , cre-
ated in 1982 with a special ized jur isdict ion, is omit ted. 
16 A mixed vote is a l iberal  vote on one issue and a conservat ive vote on an-
other  in a single case. There are no mixed votes in t he Supreme Court  data-
base. 
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TABL E 10 
COURT OF APPEAL S VOTES BY SUBJ ECT M ATTER AND I DEOL OGY FOR 

537 J UDGES: 1925Ð2002 
 Cr im Civ 

Rts 
Fi r st Due-

Proc-
ess 

Pr i v Econ Labor Misc Total  

Conservati ve 7840 3106 604 493 135 10906 1608 585 25277 

Liberal  2188 2039 519 226 68 11489 2273 606 19408 

Mixed 693 487 101 57 14 1628 471 25 3476 

Other 6024 294 115 90 3 7368 193 1058 15145 

Total  16745 5926 1339 866 220 31391 4545 2274 63306 

Note: We have excluded 482 votes t he subject  mat ter  of which could not  be deter-
mined. 

 
Al though we have an average of 90 votes per judge, we have 

of course fewer votes for judges appointed before 1925 and 
judges appointed near  the end of the 1925Ð2002 period, because 
both sets of judges would have cast  relat ively few votes in the 
period covered by the database Thus of the 58 judges with 
fewer than 20 votes (including 3 with zero votes), 10 were ap-
pointed before 1925 and 27 after 1990. Figure 1 shows the dis-
t r ibut ion of votes by year , and Table 11 relates the percentage 
of judgesÕ votes in the di fferent  categories to the par ty of the 
appoint ing President.17 

 
 

                                                
17 A mixed vote is a l iberal  vote on one issue and a conservat ive vote on an-
other  in a single case. There are no mixed votes in t he Supreme Court  data-
base. 
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We see in Table 11 that  judges appointed by Republican 

Presidents are indeed more l ikely to vote conservat ive, and the 
imbalance, also unsurpr isingly, is greater among judges ap-
pointed by the most  recent Republ ican PresidentsÑ Reagan and 
the two Bushes.18 The data also reveal a posi t ive t ime trend in 
the fract ion of conservat ive votes cast  by both sets of appoint-
ees, though this finding must be taken with a grain of sal t  be-
cause of the high error rate in the ideological  classi ficat ion of 
votes in older cases.19 

For what i tÕs worth, the t ime t rend is observed even i f we ex-
clude cr iminal  appeals, which yield a high proport ion of conser-
vat ive votes for both Republ ican and Democrat ic appointees. 
The overwhelming major i ty of cr iminal  appeals are by cr iminal 
defendants whose appeal is financed by the government, so 
there is a high percentage of groundless appeals, since the de-
fendant has no monetary stake in whether the appeal succeeds 
or fai ls 

                                                
18 Note that  the sum of the fract ion of conservat ive and l iberal  votes add up 
to less than one because of mixed votes which account  for  between 5 and 10 
percent  of t he votes. 
19 Recal l  that  a spot  check of appel late cases found a 40 percent  Òer ror  rateÓ 
for  cases decided between 1925 and 1940, compared to only a 10 percent  
rate for  cases decided since 1960.  
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TABL E 11 
FRACTI ON OF M I XED (M ), CONSERVATI VE (C) AND L I BERAL  (L ) VOTES FOR 537 U.S. COURT OF 

APPEAL S J UDGES BY PRESI DENT AT T I M E OF APPOI NTM ENT: 1925Ð2002 
 
Cat egor y 

H ar r i son , 
McK i n l ey, 
T . Roosevel t   
&  T af t  

Wi l son  H ar d i n g, 

Cool i dge &  

H oover   

Roosevel t  &  

Tr u man 

Ei senhower   

 M C L M C L M C L M C L M C L 
 

   

Al l  
 

.028 .496 .476 .033 .504 .463 .056 .492 .453 .044 .475 .482 .059 .541 .399    

Civi l  
 

.019 .462 .519 .032 .478 .490 .054 .462 .484 .044 .431 .526 .064 .472 .465    

Cr iminal 
 

.091 .742 .167 .041 .732 .228 .064 .747 .188 .043 .638 .218 .046 .766 .188    

Consti t ut ional 
 

0 .684 .316 0 .806 .194 .018 .635 .347 .007 .649 .344 .048 .604 .347    

Econ. &  Labor 
 

.021 .439 .540 .033 .458 .509 .058 .447 .495 .047 .415 .538 .069 .448 .484    

Number 
Tenure 

11 
26.5 

17 
17.1 

38 
15.3 

76 
14.1 

45 
12.3 

 

 
Cat egor y 

Kenn edy/ 

J oh nson  

 

N i xon /For d Car t er  Reagan  Bush  Cl i n ton  

 M C L M C L M C L M C L M C L M C L 
Al l   .070 

 
.494 .436 .085 

 
.543 .372 .096 

 
.507 .400 .098 

 
.599 .303 .094 

 
.627 .279 .084 

 
.535 .381 

Ci v i l  .076 
 

.422 .502 .091 .470 .439 .100 .452 .449 .105 .534 .361 .104 .566.329 .329 .094 .478 .428 

Cr i m i nal .055 
 

.689 .255 .065 .760 .175 .091 .672 .237 .082 .767 .151 .068 .778 .154 .059 .684 .258 

Const i t u t i onal  .080 
 

.480 .440 .092 .551 .357 .099 .489 .413 .099 .601 .300 .09 .624 .277 .107 .503 .391 

Econ . &  L abor  .078 
 

.407 .515 .092 .439 .469 .103 .429 .467 .111 .499 .390 .112 .528 .360 .087 .460 .453 

Number 
Tenure 

60 
14.9 

57 
13.5 

56 
16.7 

77 
14.6 

37 
12.2 

59 
8.3 

Notes: (1) Republican presidents appointed all judges in our  sample before Wilson except  for  one Cleveland appointee in 1892 that  had no votes in 
our  database; (2) Number  denotes the number  of judges appointed by the president  whose votes are tabulated in sample; (3) Means (fr act ions) are 
weighted by the number  of judge votes; for  example, in the All category, the fr act ion of each judgeÕs vote in the M, C and L classes is weighted by 
the judges total votes in the M, C and L  classes; (4) The const it ut ional category includes civil  r ight s, f ir st  amendment  due process and pr ivacy 
cases; (5) Shaded areas are Republ ican and Unshaded are Democr at ic Presidents 
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A simi lar  point  may explain the cur ious di fference between 
the fract ion of conservat ive votes in the cour ts of appeals and in 
the Supreme Court . Because the two judiciar ies have a differ -
ent  mixture of cases, a compar ison of the fract ion of conserva-
t ive votes across al l case categories would not be meaningful . 
We would l ike to compare the const i tut ional  cases in the two 
databases. Str ict ly speaking we cannot do this, because of di f-
ferent  categorizat ions in the two databases, but  a sat isfactory 
approximat ion is possible by compar ing the civi l  l ibert ies cate-
gory in Table 5 for the cour ts of appeals with the First  Amend-
ment, civi l  r ights, due process, and pr ivacy categories in the 
Supreme Court . 

The resul t  is st r ik ing: the fract ion of conservat ive votes is 
signi ficant ly higher for the cour t  of appeals judges, whether 
appointed by Republ ican or by Democrat ic Presidents, than for 
Supreme Court  Just ices. In the period since Eisenhower be-
came President, which overlaps both databases in t ime, the ra-
t ios of conservat ive to l iberal votes in civi l  l ibert ies cases in the 
cour ts of appeal is 1.8 to 1 for judges appointed by Republ ican 
Presidents and 1.16 to 1 for judges appointed by Democrat ic 
Presidents, whi le the corresponding rat ios of conservat ive to 
l iberal  votes in the compar ison Supreme Court  category are .94 
to 1 for judges appointed by Republ ican Presidents and .5 to 1 
for judges appointed by Democrat ic Presidents. 

The l ikeliest  cause of this difference between the Supreme 
Court  and the cour ts of appeals is a select ion effect  simi lar  to 
the select ion effect  that  explains the the tendency of l iberals to 
cast  conservat ive votes in cr iminal  cases. The l iberal  side of a 
civi l  case is general ly the plaint i ff's side. Most cases are los-
ersÑ for example, most employment discr iminat ion cases (a ma-
jor category of civi l r ights cases) are dismissed and the dis-
missal  affi rmed. The affi rmance of a civi l  r ights case that  has 
been dismissed, as of most  civi l  cases in which the defendant 
won in the distr ict  cour t , is classified as a conservat ive vote. So, 
since most dismissals of civil  r ights cases would be affi rmed by 
any judge who was not ul t ra-l iberals, even (moderate) l iberals 
vote conservat ive in a large fract ion of civil  cases. 
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The si tuat ion in the Supreme Court  is di fferent . Whereas 
any l i t igant  who loses in the distr ict  cour t  can appeal to the 
cour t  of appeals, the Supreme Court  has a discretionary jur is-
dict ion and agrees to hear  only a t iny percentage (current ly 
well  under 1 percent) of the cases decided by the cour ts of ap-
peals that  the loser asks the Court  to review. The cases the 
Court  accepts for review tend to be the more meri torious cases, 
since i f the cour t  of appeals had affi rmed an obvious loser, the 
Supreme Court  would rarely bother to take the case. Being 
more mer i torious on average, the civi l  r ights cases decided by 
the Supreme Court  receive a higher fract ion of l iberal  votes 
than the average cour t  of appeals case does. 

2. Regression Analysis. Most of the independent var iables in 
the regression analysis are the same as those defined in Table 
6. But  some are new, including var iables ident i fying the judgeÕs 
circui t  (Ci r ) and dummy var iables denoting gender (Gend), race 
(Black), and pr ior experience as a distr ict  judge (Dist).20 The 
sample contains 8.4 percent (45) female judges, 4.4 percent (24) 
black judges. and 42.7 percent (229) ex-distr ict  cour t  judges. 
Pr ior experience on the distr ict  has decl ined from 46 percent to 
32 percent of cour t  of appeals judges. This is not, as one might 
have thought, because of an increase in the appointment of fe-
male and black judges, who are appointed from a smal ler pool 
of eligible candidates and so are less l ikely to have been distr ict  
judges. For the 41 black or female appellate judges serving cur-
rent ly, 37 percent had been distr ict  judges compared to only 30 
percent among white males. 

There are two di fferences between the Supreme Court  and 
cour t  of appeals regressions. One is that  we present our  appel-
late vote data in the form of votes per judge over the sample 

                                                
20 We include 11 CIR dummy var iables for  the 12 ci r cui t s; GEND equals 1 
for  a male and 0 for  a female judge; BLACK equals 1 for  black and 0 other-
wise; DI ST equals 1 i f the judge had been a dist r i ct  cour t  judge and 0 oth-
erwise; RCT equals 1 i f t he president  and a senator  from the judgeÕs home 
state are Republ icans and 0 otherwise (e.g., a Republ ican president  and two 
Democrat ic senators); and DCT equals 1 i f t he president  and a senator  from 
the home state are both Democrats. 
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period rather than votes per year .21 For example, there are 94 
total  votes (about average for judges in the sample) or 4.5 votes 
per year  for Judge Winter of the Second Circui t  between 1982 
and 2002. The other difference is that  an increase in the frac-
t ion of conservat ive votes in the Supreme Court  data t ranslates 
into an ident ical  decrease in the fract ion of l iberal  votes, whi le 
in the cour t  of appeals data an increase in the fract ion of con-
servat ives can lead to a decrease in the fract ion of mixed votes, 
of l iberal  votes, or of both. The biggest  effect  is a decrease in 
the fract ion of l iberal  votes because, as Table 11 shows, the 
fract ion of mixed votes is only 7.2 percent of al l votes (exclud-
ing other votes). To veri fy this assumpt ion, we est imated sepa-
rate regressions for the fract ion of conservat ive, mixed, and 
l iberal  votes.  

The regression resul ts are shown in Table 12. Eqs. (1)Ð(3) 
are for civi l  cases (CIV) and eqs. (4)Ð(6) for cr iminal  cases 
(CRIM). We include independent var iables for the fract ion of 
the judgeÕs votes (excluding cr iminal) that  are labor (LAB) or 
that  are miscellaneous (MIS). We est imated separate CRIM 
regressions because Òconservat iveÓ votes in this category are 
more a reflect ion of the lack of meri t  of these cases than of a 
judgeÕs ideological  bent. 

 

                                                
21 The or iginal cour t  of appeals database provides informat ion on the year  
of each decision. Because the data are sampled (15 cases per  ci rcui t  t hru 
1960 and 30 per  ci rcui t  thereafter), there may be no or  only a few cases per  
judge in any year (as the Winter  example above shows) which would make 
i t  di fficul t  to study the t ime path of a judgeÕs votes wit hin subject  mat ter  
categor ies.  
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TABL E 12 
REGRESSI ON ANAL YSI S OF APPEL L ATE COURT VOTES: 1925Ð

2002 TERM S 
 (t -st a t i st i cs i n  pa r en t heses) 

Dependent Var iables 
Civi l  Cases Criminal  Cases 

Independent 
Var iables 

Fract ion 
Conser-
vat ive 

(1) 

Fract ion 
L iberal   

 
(2) 

Fract ion 
Mixed  

 
(3) 

Fract ion 
Conser-
vat ive 

(4) 

Fract ion 
L iberal  

 
(5) 

Fract ion 
Mixed 

(6) 

Pres .026*  
(2.13) 

Ð.029*  
(2.50) 

.004 
(0.76) 

.050**  
(2.86) 

Ð.051** *  
(3.24) 

.003 
(0.20) 

Sen 
 

.030**  
(3.09) 

Ð.028 
(2.98) 

Ð.002 
(0.44) 

.010 
(0.73) 

Ð.021 
(1.80) 

.011 
(1.66) 

2TermDem Ð.014 
(1.22) 

.017 
(1.58) 

Ð.003 
(.068) 

Ð.0002 
(0.01) 

.005 
(0.25) 

Ð.005 
(0.54) 

2TermRep .007 
(0.63) 

Ð.010 
(0.87) 

 

.003 
(.048) 

.024 
(1.51) 

Ð.010 
().67) 

Ð.014 
(1.84) 

Appointed .0004 
(1.30) 

Ð.001** *  
(3.335) 

 

.001** *  
(4.43) 

Ð.0004 
(1.09) 

Ð.0001 
(0.45) 

 

.0005**  
(3.00) 

Gender .002 
(0.11) 

.007 
(0.38) 

Ð.010 
(1.09) 

.012 
(0.54) 

Ð.017 
(0.72) 

.005 
(0.33) 

Black Ð.020 
(0.71) 

.025 
(0.94) 

Ð.005 
(0.62) 

Ð.06*  
(2.40) 

.045 
(1.40) 

.021 
(1.29) 

Distr ict  Court .006 
(0.71) 

Ð.008 
(1.12) 

.003 
(0.84) 

.009 
(0.74) 

Ð.013 
(1.21) 

.005 
(0.86) 

Fract ion 
 Economic 

Ð.076 
(1.69) 

.126**  
(2.99) 

Ð.050 
(2.71) 

   

Fract ion 
Miscel laneous 

.469 
(2.18) 

-.517*  
(2.48) 

.048 
(0.50) 

 

   

Circui t   
Var iables  

* * *  * * *  * * *  * * *  * * *  * * *  

Constant Ð.483 
(0.64) 

2.711** *  
(3.82) 

Ð1.228** *  
(3.92) 

1.379*  
(2.12) 

.511 
(0.92) 

Ð.890*  
(2.80) 

R2 .21 .37 .35 .22 .20 .11 

No. Observa-
t ions 

536 536 536 514 514 514 

Notes:  
1) Al l  regressions are weighted where the weights equal  ei ther the judgeÕs total  
votes in civi l  cases (equat ions (1)-(3) or cr iminal  cases (equat ions (4)-(6)).  
(2) Al l  regressions include 11 dummy ci rcui t  var iables  
(2) *signi fi cant  at  .05 * *signi fi cant at  .01; * * *signi ficant at  .001 
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The regression resul ts are as follows. 

 1. Consistent  wi th our  findings for the Supreme Court , Re-
publ ican appointees (Pres) are signi ficant ly more l ikely to favor 
conservat ive than liberal  outcomes in both the CIVIL (eqs. (1) 
and (2)) and CRIM regressions (eqs. (4) and (5)). We find no ef-
fects of the PresidentÕs par ty on the mixed or other vote catego-
r ies (eqs. (3) and (6)).  

2. When the majori ty of senators are Republ icans (Sen) at  
the t ime of a judgeÕs confi rmat ion, the judge is more l ikely to 
cast  conservat ive votes (and, conversely, less l ikely to cast  l ib-
eral  votes). This is t rue in both the CIVIL  and CRIM regres-
sions but  the effects are stat ist ical ly signi ficant  only in the 
former.   

3. In contrast  to the Supreme Court  regressions, we find 
no signi ficant  di fferences between judges appointed in a Presi-
dentÕs fi rst  or second term. We have no explanat ion for this di f-
ference. 

4. The resul t  for the year-of-appointment var iable (App) is 
also puzzl ing. The fract ion of mixed or other voting is signi fi -
cant ly higher for more recent  appointees, and these increases 
come at  the expense of a signi ficant  decrease in l iberal  but  not 
conservat ive votes in the CI VIL  but  not the CRIM regres-
sions.22 

5. The judge-speci fic var iables (Gend, Black, and Dist) are 
not signi ficant  in any regression, wi th the except ion that  black 
appellate judges are signi ficant ly less l ikely to vote conserva-
t ively in cr iminal  cases (eq. (4)). 

6. Recal l  that  the CIVIL regressions add two var iables to 
account for possible vote differences in const i tut ional , eco-
nomic-regulat ion, and miscellaneous cases. We find a signi fi -
cant ly higher fract ion of conservat ive votes in the miscellane-
ous class as a resul t  of a decline in the fract ion of l iberal  votes, 
but  no change in the fract ion of mixed votes. And we find a sig-
ni ficant ly higher fract ion of l iberal  votes in the economic-

                                                
22 The coefficients on App are negat ive but  not  signifi cant  on both t he frac-
t ion of conservat ive and l iberal  votes in the CRI M regressios. 
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regulat ion class that  is offset by a decl ine in the fract ion of 
mixed economic votes. 
 7. The circui t  dummy var iables are joint ly signi ficant  in all  
regressions, indicat ing that  there are signi ficant  (unexplained) 
di fferences among some circui ts in the fract ion of conservat ive, 
l iberal , and mixed votes. These resul ts are summarized in Ta-
ble 13, where Ò+Ó indicates a posi t ive and signi ficant  correla-
t ion between the circui t  and the fract ion of conservat ive (or l ib-
eral  or mixed) votes and ÒÐÒ indicates a negat ive and signifi -
cant  correlat ion. 
 

TABL E 13 
CI RCUI T EFFECTS ON I DEOL OGY OF J UDGESÕ VOTES 

 Civi l  Cases Cr iminal  Cases 
 Fra ction Fra ction 
Cir-
cuit  

Conser-
vati ve 

Li beral  M ixed Conser-
vati ve. 

Li beral  M ixed 

1st  + _     
2d  _ +   + 
3d    _   
4th       
5th + _     
6th       
7th + _ _ + _ _ 
8th + _  +   
9th       
10t h       
11t h       
D.C.       

 
Al though there is no circui t  effect  for most circui ts, there is 

a pronounced effect  in the Seventh Circui t , and smal ler effects 
in three other circui ts.23 In al l  four  circui ts the circui t  effect  
makes the circui t  more conservat ive than one would expect  on 
the basis of the judgesÕ ideology as proxied by the par ty of the 
President who appointed them and by the majori ty par ty in the 
                                                
23 Technical l y, the ci rcui t  dummies indicate t he di fference between each 
cir cui t  and t he D.C. Cir cuit , which is t he excluded dummy var iable. 
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Senate. Thus, i t  is not that  these are the four  most conserva-
t ive circui ts, but  that  they are more conservat ive than they 
Òshould beÓ on the basis of the presumed ideology of their  
judges, which the regression corrects for. This might  just  re-
flect  the fact  that  the ideology proxy is a crude one. Democrat ic 
Presidents sometimes appoint  judges who turn out  to be con-
servat ive, and Republ ican Presidents sometimes appoint  
judges who turn out  to be l iberal . The fact  that  the circui t  ef-
fects are uni formly conservat ive suggests, however, that  Re-
publ ican Presidents and Senates are more effect ive in advanc-
ing a conservat ive judicial  ideology than Democrat ic Presidents 
and Senates are in advancing a l iberal judicial  ideology. This 
inference is consistent  wi th other evidence presented in this 
paper. 

Another possibi l i ty might  be a group-interact ion, or con-
formity, effectÑ the more conservat ive (l iberal) judges there are 
on a cour t , the more pressure there is on l iberal  (conservat ive) 
judges to conform to the majori ty. Table 14 presents the re-
gression coefficients on the circui t  dummy var iables. To keep 
the presentat ion simple without affect ing the analysis, we pre-
sent only the resul ts from regressing the fract ion of conserva-
t ive votes in civi l  and cr iminal  cases. The table also l ists the 
fract ion of judges in each circui t  who were appointed by Repub-
l ican Presidents. 

As a fur ther test  of the group-interact ion hypothesis, and 
also as a means of veri fying the resul ts presented ear l ier, we 
have re-est imated the regressions in Table 12 restr ict ing the 
sample to judges appointed since 1960. Our pr incipal  reason 
for doing this is that  there are fewer classi ficat ion errors in the 
post-1960 period, as we noted ear l ier.24 We do not reproduce 
these regressions because they di ffer in only minor respects 
from the regressions for the ful l sample. For example, the Re-
publ ican Senate var iable is posi t ive and signi ficant  in the 
1925Ð2002 civil -cases regression but  not in the 1960Ð2002 re-
gression. What is notable, however, is that our  model explains 
more of the var iance in the data for the later period. In the re-

                                                
24 See note 6 above. 
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gression on the fract ion of conservat ive votes in civi l  cases, the 
R2 is .35, compared to .21 for the ful l sample; and in the regres-
sion on the fract ion of conservat ive votes in cr iminal  cases, the 
R2 is .29, compared to .22 for the ful l sample. These di fferences 
are doubt less due to the lower rate of classi ficat ion errors in 
the post-1960 data. 

 The resul ts for the circui t  dummy var iables from the 
1960Ð2002 regressions and the fract ion of judges appointed by 
Republ ican Presidents in the 1960Ð2002 period are presented 
in the last  three columns of Table 14.  
                   

TABL E 14 
CI RCUI T-EFFECT REGRESSI ONS 

 1925Ð2002 Regressions 1960-2002 Regressions 
Ci rcuit  Ci vi l  Cr im  Judges Civi l  Cr im  Judges 

1st  .055**  
(2.91) 

.039 
(1.10) 

 46% .075**  
(3.14) 

.041 
(1.26) 

 57% 

2d .014 
(0.81) 

Ð.048 
(1.45) 

56 .012 
(0.52) 

Ð.080*  
(2.21) 

53 

3d .015 
(0.77) 

Ð.075*  
(2.15) 

47 Ð.002 
(0.11) 

Ð.103**  
(2.85) 

55 

4th .023 
(1.17) 

Ð.032 
(0.92) 

58 
 

.073**  
(3.09) 

Ð.064 
(1.84) 

50 

5th .054**  
(2.78) 

.021 
(0.71) 

42 
 

.095** *  
(4.05) 

-.002 
(0.06) 

42 

6th .016 
(0.97) 

Ð.053 
(1.66) 

53 .035 
(1.75) 

Ð.073*  
(2.29) 

51 

7th .058** *  
(3.17) 

.096**  
(3.13) 

53 .092** *  
(4.05) 

.070*  
(2.25) 

65 

8th .041*  
(2.14) 

.079*  
(2.53) 

62 .117** *  
(4.11) 

.066*  
(2.16) 

60 

9th Ð.003 
(0.14) 

Ð.022 
(0.65) 

49 .026 
(1.01) 

Ð.072*  
(1.96) 

42 

10t h .001 
(0.03) 

.032 
(0.96) 

48 .030 
(1.06) 

.000 
(0.01) 

50 

11t h .047 
(1.25) 

.014 
(0.44) 

60 .042 
(0.95) 

Ð.014 
(0.27) 

60 

DC   47   54 
Notes: 
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1. ÒJudgesÓ equals percentage of judges appointed by Republ ican Presidents. 
2. Dependent var iable is fract ion of conservat ive votes cast  by judges in per iod. 
3) *signi ficant at  .05 * *signi ficant  at  .01; * * *signi ficant  at  .001. 
 

 
The resul ts are suggest ive of a group effect . The First , 

Four th, Fi fth, Seventh, and Eighth Circui tsÑ the five circui ts 
with the highest  fract ion of judges appointed by Republ ican 
PresidentsÑ are also the circui ts with significant  posi t ive coef-
ficients, whi le the only two circui ts with signi ficant  negat ive 
coefficientsÑ the Second and Third Circui tsÑ have the lowest 
and third-lowest numbers of such judges. To test  the group-
effect  hypothesis more r igorously, we est imated regression 
equat ions for the 1925Ð2002 and 1960Ð2002 periods in which 
the dependent var iable is the regression coefficients on the cir -
cui t  var iable and the independent var iable is the fract ion of 
judges in each circui t  who were appointed by Republ ican 
Presidents. The resul ts support  the group hypothesis, but  
weakly. The coefficient  on the judge var iable is posi t ive in all  
regressions, but  none of the coefficients is signi ficant . The coef-
ficients (and t -rat ios) are .05 (0.45) and .21 (0.82) in the 1925Ð
2002 regressions for civi l  and cr iminal  votes, respect ively; and 
.13 (0.73) and .27 (0.50) in the 1960Ð2002 regressions. None of 
these coefficients approaches convent ional  levels of signifi -
cance; but  this may be in par t  because the regression equat ions 
have only 12 observat ions. 
 

 
APPENDI X AÑ TH E ORI GI NAL  DATABA SES 

 
I . THE SONGER DATABASE 

The U.S. Court s of Appeals Database contains data on appellate 
court  decisions including t he history  of t he case, the part icipants, t he 
issues involved, t he resolut ion, t he judges who decided t he case, and 
each judgeÕs vote on up to two issues in t he case. The dat abase con-
tains a random sampling of cases. For t he years 1925Ð1960, t here is 
a sample of 15 cases fro m each appellate court  each year.  For  t he 
years 1961Ð2002, there is a sample of 30 cases from each appel late 
court  each year.   
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We merged t he Songer database wi t h what  is known as the 
ÒAuburnÓ dataset ,25 which contains at t ri bute data for al l  of t he appel-
late court  judges in t he Songer database. Alt hough t he Auburn and 
Songer databases were intended to be used together,  t here were 
some inconsistencies in the judge ident i f ication codes. We fol lowed 
the corrections suggested by t he Songer  documentat ion, and made 
fu r ther corre ctions as we discovered er rors while work ing wi t h t he 
data. 
 

I I . THE SPAETH  DATABASE 
 The United States Supreme Court  Judicial  Database, compi led 
by Harold J. Spaet h, Professor of Law and Pol i t ical Science at  Michi-
gan State Universit y, contains dat a for Supreme Court  decisions in 
each case in which at  least  one just ice wro te an opinion from t he 
1953 term t hrough t he 2006 term.  This database contains final  vote 
data for al l  of t hose term  years wit h var iables coveri ng ident i f icat ion 
of the case, background, chronological inform at ion, substant ive in-
form at ion (e.g. legal provisions, issues, direction of decision), out -
come var iables, and vot ing and opinion informat ion.  
 There are t hree separate just ice-centered databases, wi t h dat a 
for t he Warre n, Burger,  and Rehnquist  Court s. To create t hese dat a-
bases, Sara C. Benesh effectively fl ipped t he ori ginal data so that  
there is a separat e observat ion for each just ice for each docket , issue, 
and legal provision in a case. There are also addit ional just ice-
specific var iables t hat  indicate when a just ice deviates fro m the ma-
jori t y in ident i fy ing laws, issues, or aut hor it ies for decision. 
 

                                                
25 See note 3 above. 
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APPENDI X BÑ TH E CORRECTED DATABASES 
 

I . THE SONGER DATABASE 
 We made the fol lowi ng changes to vote directionali t y coding in 
the U.S. Court s of Appeals database based on coding for t he var i-
ables CASETYP1 and CASETYP2. 

Al l  votes in case types 114-118, 134-138, and 154-158 were 
changed to not  ascert ainable. Accord ing to the database documenta-
t ion, al l  votes in criminal cases for t he defendant  had been coded as 
l ibera l. Moral  charges (114, 134, and 154) were changed because they 
could include chi ld pornograp hy, an issue on which neit her l ibera l  
nor conservat ive judges would be sympathet ic t o the defendant . The 
other case types changed al l  included economi c cri mes (violat ions of 
government  regulat ions of business, ot her white col lar cri me, and 
other crimes) in which a l ibera l judge would favor t he government , 
rat her than t he defendant . 

Al l  votes for case t ypes 235 and 239 were changed to not  ascer-
tainable. Non-employment  related sex discri minat ion al leged by a 
man (235) was changed because i t  could include cases in which t he 
plaint i ff  is harassed as a homosexual  by anot her man, in which case 
a l iberal  judge would favor t he plaint i ff. For  t his case type, the ori gi -
nal coding had been t hat  a l iberal vote was for the ri ghts of a female 
defendant . Suits raising 42 U.S.C. ¤ 1983 claims based on race or sex 
discri mi nat ion (239) were changed because t he category was too 
broad and could have included claims of discri mi nat ion by whites 
and men against  blacks and women. Or iginal ly, a vote upholding the 
posit ion of the person assert ing the denial of t heir ri ghts would have 
been coded as l ibera l. 
 Al l  votes for case t ypes 301 and 307 were changed to not  ascer-
tainable. Commerci al speech cases (301) had been coded so that  a 
vote for the broadest  interp retat ion of Fi r st  Amendment  Protection 
was l iberal. Such cases were changed because businesses typical ly 
assert  claims of commercial speech, which mi ght  alter the ideological  
directional i t y of t he vot ing. I n obscenity cases (307), a vote for t he 
broadest  interp retat ion of Fi r st  Amendment  Protection also had been 
coded as l iberal. This coding was changed because some l iberal s dis-
approve of obscenit y and, as with cri minal moral  charges, i f chi ld 
pornography is included in obscenit y, few judges would have sympa-
thy for a First  Amendment  claim.  
 I n the ori ginal dat abase, case type 412 was descri bed as involv-
ing a Òdenial of due process under  the Ôtak ingÕ clause of t he 5th 
Amendment .Ó This case t ype seemed to be i l l -defi ned as takings 
cases would fi t  bet ter in case t ype 771Ñ eminent  domain disputes 
wi t h government  over  propert y in which a l iberal  vote is a vote for  
the government . The vote coding for  412, in which a vote for  t he in-
terest  of the person assert ing t hat  his due process r ights were vio-
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lated was coded l iberal, did not  match the usual underst anding of a 
l ibera l vote in a tak ings case. 
 Al l  case types in t he genera l category of labor relat ions were 
changed to having votes of not  ascert ainable i f the two part ies in-
volved were (1) t he execut ive branch of t he govern ment  and (2) a un-
ion or individual. Ori ginal ly, in labor relat ions cases bet ween t he ex-
ecut ive branch and a union or work ers, a vote for t he execut ive 
branch had been coded as l iberal. Cases fi t t ing this descri pt ion were 
picked based on three vari ables: the case type, the fi rst  appellant  
(appel1) and t he fi r st  respondent  (respond1). Votes were changed to 
not  ascert ainable for al l  labor relat ions cases (coded 600-699) in 
which one of t he t wo part ies was a cabinet  level depart ment  in the 
federa l government  (part y codes beginning with 31), and t he other  
part y was eit her a union (part y codes 21006Ð21012) or an individual  
(part y codes beginning wi t h 7).  

Votes in al l  case t ypes coded 710Ð713 were changed to not  ascer-
tainable. These case t ypes included copyr ights, patents, t rademark s, 
t rade secretes and personal  intel lectual propert y. Votes in t hese case 
types for t he person claiming infri ngement  had been coded as l ibera l. 
 Votes in al l  case t ypes coded 773Ð774 were changed to not  ascer-
tainable. These cases involved government  seizure of propert y, eit her  
as part  of the enforcement  of criminal st atutes (773) or in civi l  cases 
(774). Votes in these cases for the government  had been coded l ib-
eral , but  because t he part y whose propert y was seized could eit her be 
wealt hy or poor,  the case types were overb road.  
 Votes in al l  cases coded 903 were changed to not  ascert ainable. 
This case t ype is descri bed only as Òat torneys (disbarment , etc.)Ó and 
a vote for t he at torney was coded as l ibera l. The votes were changed 
because there is no reason for  a l ibera l judge to favor a lawyer in a 
disbarment  action. 
 Votes in al l  cases coded 905, 906, and 920 were changed to not  
ascer t ainable. None of these issuesÑ challenges to the aut hori t y of a 
magist rat e or bankruptcy judge, and internat ional lawÑ lends i t sel f 
to categori zat ion along pol i t ical l ines. 
 Votes in cases coded 921 were swi tchedÑ libera l votes were 
changed to conservat ive, and conservat ive votes to l iberal. These 
cases involve immi grat ion issues ot her t han civi l  r ights claims. A 
vote for government  regulat ion had been coded as l ibera l, but  the 
coding was swi tched because a l iberal judge would support  t he ri ghts 
of the immigrant  against  the government . 
 

I I . THE SPAETH  DATABASE 
All  observ at ions cont aining t he fol lowing codes for the var iable 

I SSUE were altered so that  al l  judgesÕ votes were coded as indeter-
mi nate, rat her t han conservat ive or l ibera l. We made these decisions 
based on t he descri pt ion of t he issue type and the vote coding fro m 
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ÒThe Supreme Court  Just ice-Centered Judicial  Dat abases: t he War-
ren, Burger,  and Rehnquist  Court s (1953-2000 Terms): Document a-
t ion.Ó  

Al l  votes on issues coded 411 or 444 have been changed to inde-
termi nate. A pro-civi l  l ibert ies or  civi l  r ights claimant  vote on an is-
sue of commercial speech (excluding at torneys) (411) had been coded 
as l ibera l. A pro-accountabi l i t y vote on campaign spending (444) had 
been coded as l ibera l. 

On issues pert aining to unions, votes for issues coded 555, 563, 
or 581 were changed to indetermi nate. I n union ant i t r ust  cases 
(555), a pro-compet it ion or ant i -business vote had been coded as l ib-
eral . I n disputes between a union and a union member (563), a vote 
against  t he union member had been coded as l iberal. I n jur isdic-
t ional disputes in union cases (581), a pro-union vote had been coded 
as l iberal. 

On issues pert aining to t he propr iety of federa l judicial review of 
state court  or admi nist rat ive actions, votes on issues coded 706, 712, 
751, 755, 759, 855, 856, 862, 863, 864, 868, 869, and 899 were 
changed to indeterm inate. Ori ginal ly, votes on any of t hese issues for  
judicial power  or ÒactivismÓ were coded as l iberal. These issues were 
judicial power wit h respect to obscenity (706), comi t y or civi l  proce-
dure (712), determi nat ion t hat  a wr it  was improvident ly granted 
(751), remanding a case to determi ne t he basis of a state court  deci-
sion (755), mi scel laneous no mer it s votes (759), jur isdiction or  
aut hori t y of t he Court  of Claims (855), the Supreme Court Õs or iginal  
juri sdiction (856), cert i fi cation (862), resolut ion of circuit  confl icts 
(863), objection to reason for denial of cert iorar i  or appeal  (864), t he 
Act of State doctri ne (868), mi scel laneous judicial  administ rat ion 
(869), and mi scel laneous judicial power (899). 
 


