COMPARING JUDICIAL SELECTION SYSTEMS
Lee Epstein, Jack Knight & Olga Shvetsova’
INTRODUCTION

At the Philadelphia Constitutional Convention in 1787, in the midst of a debate
over the selection of judges, Benjamin Franklin proposed that lawyers ought to
decide who should sit on the federal courts.' After all, Franklin quipped, the
attorneys would select “the ablest of the profession in order to get rid of him, and
share his practice among themselves.”” Franklin was joking, of course, but the
question of who should appoint federal judges was no laughing matter at the
Convention. Quite the opposite: it was a — perhaps the — major source of
contention pertaining to the federal judiciary, with the delegates contemplating
several different plans. Those who opposed a strong executive (e.g., George
Mason, Elbridge Gerry, and Oliver Ellsworth) wished to follow the dominant state
practice and vest appointing authority in Congress.’ Others (e.g., Alexander
Hamilton, James Madison, and Gouverneur Morris) wanted the executive to appoint
judges.* It was Hamilton who first suggested that the president nominate and the
Senate confirm all federal judges,’ but the Convention twice rejected this
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! See DANIEL A. FARBER & SUZANNA SHERRY, A HISTORY OF THE AMERICAN
CONSTITUTION 55 (1990).

2

* Id. at 57-60.

4 Id.

’ Though Hamilton originally supported a proposal that the president alone make
appointments to the courts, he was the first to make the general suggestion that the president
nominate judges with the Senate having the authority to “reject or approve” candidates. See
Charles McC. Mathias, Jr., Advice and Consent: The Role of the United States Senate in the
Judicial Selection Process, 54 U. CHL. L. REV. 200, 201-02 (1987); Randall R. Rader, The
Independence of the Judiciary: A Critical Aspect of the Confirmation Process, 771 KY.L.J.
767, 782 (1989). But it was Nathaniel Gorham (from Massachusetts) who proposed,
following constitutional practice in his state, that the president nominate with the “advice and
consent” of the Senate. See FARBER & SHERRY, supra note 1, at 57; Rader, supra at 782. For
more on the constitutional debates surrounding the selection of federal judges, see generally
John O. McGinnis, The President, the Senate, the Constitution, and the Confirmation
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compromise before finally adopting it.® Following British practice and that
emerging in the states, the new Constitution provided that federal judges should
serve during good behavior.”

By the end of the convention, the Framers had made two choices with regard
to the employment of federal judges: how they would be selected and how long
they would retain their jobs. ‘But did they make good choices? Judging from
contemporary commentary, especially on the United States Supreme Court, the
answer seems to be “no.”® As Professors David Strauss and Cass Sunstein write,
“[i]t is difficult to find anyone who is satisfied with the way Supreme Court Justices
are appointed today.” That may explain why scholars and other observers have,
in their quest to remedy perceived defects in the system, offered mounds of
proposals — from advocating that the Senate submit a list of potential nominees to
the president with a goal of producing a more intellectually and legally
distinguished bench,'® to recommending that the Senate refrain from taking into
account nominees Judlclal philosophies with an aim of creating a more mdependent
judiciary."

These are just a few examples; the range of proposals is large and the goals they
seek to accomplish are many in number.'”> And yet, for all their variation in
substance and purpose, lurking beneath most of them is a simple assumption:
formal and informal rules governing the selection and retention of judges “matter.”
Given that some of the most fervent constitutional debates over the institutional
design of the judicial branch — whether they transpired in Philadelphia in 1787,"

Process: A Reply to Professors Strauss and Sunstein, 71 TEX. L. REV. 633 (1993); David
A. Strauss & Cass R. Sunstein, The Senate, the Constztutzon and the Confirmation Process,
101 YALEL.J. 1491 (1992).

® See Rader, supra note 5, at 783-85.

7 See FARBER & SHERRY, supra note 2, at 60.

§ See, e.g., Strauss & Sunstein, supra note 5.

® Id. at 1491,

1 See, e.g., Mathias, supra note 5; Glenn Harlan Reynolds, Taking Advice Seriously: An
Immodest Proposal for Reforming the Confirmation Process, 65 S. CAL. L. Rev. 1577
(1992); Strauss & Sunstein, supra note 6. Creating a judiciary of “greater distinction” is not
the only objective afoot here. Strauss & Sunstein, supra note 5, at 1491. Another is to
provide the Senate with a meaningful “advice” role without encroaching on the president’s
power to appoint. Reynolds, supra at 1580.

"' See, e.g., Richard D. Freidman, Tribal Myths: Ideology and the Confirmation of
Supreme Court Nominations, 95 YALEL.J. 1283 (1986) (reviewing LAURENCE H. TRIBE,
GOD SAVE THiS HONORABLE COURT: HOW THE CHOICE OF SUPREME COURT JUSTICES
SHAPES OUR HISTORY (1985)); Rader, supra note 5.

> For summaries of proposals to reform the selection system, see STEPHEN L. CARTER,
THE CONFIRMATION MESS: CLEANING UP THE FEDERAL APPOINTMENTS PROCESS 187-206
(1994); GEORGE L. WATSON & JOHN L. STOOKEY, SHAPING AMERICA: THE POLITICS OF
SUPREME COURT APPOINTMENTS 215-19 (1995).

1 See LEE EPSTEIN & THOMAS G. WALKER, CONSTITUTIONAL LAW FOR A CHANGING
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or in Moscow in 1993-94' — implicated not its power or competencies, but who
would select and retain its members, political actors apparently agree.'

AMERICA: INSTITUTIONAL POWERS AND CONSTRAINTS 58-60 (3d ed. 1998); FARBER &
SHERRY, supra note 1, at 51-77. ' _

4 See Alexander Blankenagel, The Court Writes Its Own Law, E. EUR. CONST. REV.,
Summer/Fall, 1994, at 74, 75; Herbert Hausmaninger, Towards a “New” Russian
Constitutional Court, 28 CORNELLINT’L L.J. 349, 368 (1995).

13 See generally EVAN HAYNES, THE SELECTION AND TENURE OF JUDGES (1944) (tracing
controversies over judicial selection and tenure back to the fourth century B.C.). For
examples and discussions of particular debates, see LAWRENCE M. FRIEDMAN, A HISTORY
OF AMERICAN LAw 323-39 (1973); RALPH A. WOOSTER, THE PEOPLE IN POWER:
COURTHOUSE AND STATEHOUSE IN THELOWER SOUTH, 1850-1860, at 64-80 (1969); Paul D.
Carrington, Judicial Independence and Democratic Accountability in Highest State Courts,
L. & CONTEMP. PROBS., Summer 1998, at 79; Anthony Champagne, Judicial Reform in
Texas, 72 JUDICATURE 146 (1988); Anthony Champagne & Judith Haydel, /ntroduction, in
JUDICIAL REFORM IN THE STATES 1 (Anthony Champagne & Judith Haydel eds. 1993); A.
John Pelander, Judicial Performance Review in Arizona: Goals, Practical Effects and
Concerns, 30 ARIZ, ST. L.J. 643 (1998); John M. Roll, Merit Selection: The Arizona
Experience, 22 ARIZ. ST.L.J. 837 (1990); Joseph H. Smith, An Independent Judiciary: The
Colonial Background, 124 U. PA. L. REv. 1104 (1976); Malcolm Smith, Tke California
Method of Selecting Judges, 3 STAN. L. REV. 571 (1951); Peter D. Webster, Selection and
Retention of Judges: Is There One “Best” Method?, 23 FLA. ST. U. L. REV. 1 (1995);
Martha Andes Ziskind, Judicial Tenure in the American Constitution: English and American
Precedents, 1969 Sup. CT. REV. 135; Samuel Latham Grimes, Comment, “Without Favor,
Denial, or Delay”: Will North Carolina Finally Adopt the Merit Selection of Judges?, 76
N.C.L.REV. 2266 (1998); Glenn C. Noe, Comment, Alabama Judicial Selection Reform:
A Skunk in Tort Hell, 28 CUMB. L. REV. 215 (1997-1998).

Why institutions governing selection and retention engender such controversy is an
interesting question, with no shortage of answers. But surely a principal one is that political
actors and the public alike believe these institutions will affect the type of men and women
who will serve and, in turn, the choices they, as judges, will make. Hence, the controversies
are not so surprising, nor is the immense scholarly and public interest in the general subject
of judicial selection. This interest has been manifest for decades. As Haynes noted in 1944,
“[w]hole shelves could be filled with the speeches, debates, books and articles thathave been
produced . . . dealing with the choice and tenure of judges.” HAYNES, supra at 4-5. Writing
nearly forty years later, Philip Dubois made a similar observation: “[I]t is fairly certain that
no single subject has consumed as many pages in law reviews and law-related publications
over the past fifty years as the subject of judicial selection.” Philip L. Dubois, Accountability,
Independence, and the Selection of State Judges: The Role of Popular Judicial Elections,
40 Sw. L.J. (Special Issue), May 1986, at 31, 31.

What is surprising, though — as even a glance at the writings of which Haynes and Dubois
speak would reveal — is that the studies focus almost exclusively on the selection of
American judges; with few exceptions, comparative work is virtually non-existent. But cf.
MARY L. VOLCANSEK & JACQUELINE LUCIENNE LAFON, JUDICIAL SELECTION: THE CROSS-
EVOLUTION OF FRENCH AND AMERICAN PRACTICES (1988); Burton Atkins, Judicial Selection
in Context: The American and English Experience, 77 KY. L.J. 577 (1989); John Bell,
Principles and Methods of Judicial Selection in France, 61 S. CAL. L. REV. 1757 (1988);
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As do we. Indeed, we invoke the assumption that institutions “matter” as the
centerpiece of our attempt to examine two goals that seem especially important to
scholars offering proposals to reform the existing rules for the appointment and
retention of federal jurists: creating and sustaining an (1) intellectually and legally
distinguished and (2) a politically independent bench.

Our interest in so doing lies not in debating whether these goals are worthy
(though we believe that they are), that they fit with the intent of the Framers (though
we believe that they do), or that the current institutions governing judicial selection
and retention meet them (though we believe that they do not). What interests us
rather is this: assuming that we desire to design formal rules that would maximize
the achievement of a distinguished and independent bench, what would those rules
look like?

To address this question, we need not create new rules out of whole cloth. For
the world’s democracies have devised, in the form of formal constitutional
provisions and laws, a number of responses to the query we propose — responses
that the vast majority of American scholars have not contemplated.’® In light of
chronic complaints with the modes of appointment and retention of U.S. state and
federal jurists,'” this void in our thinking is not just surprising; it is also unfortunate.
For, before we weigh the sorts of rules (much less the wholesale changes or even
mere alterations in the existing rules that some scholars and policy makers have
proposed)'® that might induce particular outcomes — be those outcomes a more
distinguished judiciary, a more independent one, or both — ought we not to
consider the range of existing possibilities? :

Believing that the answer to this question must be in the affirmative, we
undertake that consideration here. Specifically, we use the results of an inventory
we conducted of formal judicial selection and retention systems currently in use in
democratic societies throughout Europe to shed light on the sorts of institutions that
may lead to a more distinguished and independent judiciary here in the United

David J. Danelski, The People and the Court in Japan, in FRONTIERS OF JUDICIAL RESEARCH
45 (Joel B. Grossman & Joseph Tanenhaus eds., 1969); George H. Gadbois Jr., Selection,
Background Characteristics, and Voting Behavior of Indian Supreme Court Judges, 1950-
1959, in COMPARATIVE JUDICIAL BEHAVIOR 221 (Glendon Schubert & David J. Danelski
eds., 1969); David J. Meador, German Appellate Judges: Career Patterns and American-
English Comparisons, 67 JUDICATURE 16 (1983); Fred L. Morrison, The Swiss Federal
Court: Judicial Decision Making and Recruitment, in FRONTIERS OF JUDICIAL RESEARCH,
supra at 133; T. Leigh Anenson, Note, For Whom the Bell Tolls . . . Judicial Selection by
Election in Latin America, 4 SW. J.L. & TRADE AM. 261 (1997). We know practically
nothing about how the various mechanisms for the appointment and retention of jurists
elsewhere operate; we do not even have a good sense of the range of alternatives invoked by
societies outside the United States.

'8 See supra note 15 for the limited exceptions.

"7 See supra notes 9-11 & 15.

'8 See supra notes 10-12,
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States. In Part I of this essay, we explain in some detail how we carried out the
inventory, with specific emphasis on what countries we included, on what courts we
focused, and from where we gathered our data. Next, in Part II, we turn to the goal
of creating and preserving a legally and intellectually distinguished judiciary. In so
doing, we focus on institutional provisions abroad governing qualifications for
appointment to the bench and for maintaining a judicial seat— in other words, rules
that the American Framers did not explicate with any degree of specificity. Part Il
considers the objective of devising an independent bench. Here we explore the
various rules promulgated in Europe pertaining to the retention of justices, which
range considerably — from life tenure to limited service to renewable terms. The
analysis here, as well as in Part I, leads to a straightforward conclusion: if creating
and sustaining an (1) intellectually and legally distinguished and (2) politically
independent bench are goals that political actors want to maximize, they should
consider taking cues fromtheir colleagues in other democracies and devise different
institutions for selecting and retaining American justices.

I. A COMPARATIVE INVENTORY OF INSTITUTIONS GOVERNING THE SELECTION
AND RETENTION OF JUSTICES: SOME METHODOLOGICAL NOTES

Undergirding this essay is the idea that institutions governing the selection and
retention of justices abroad can help shed light on the sorts of rules we ought to
adopt in the United States if we hope to maximize the attainment of an intellectually
and legally distinguished and politically independent federal bench. Animating this
idea required us to collect data on those institutions — that is, to conduct inventory
of rules in use elsewhere.

In attempting to conduct this inventory, three questions loomed large: (1) what
countries to include; (2) on what courts to focus; and (3) from where should we
collect the data? What follows explains the answers we reached.

A. Countries Included

* Nearly 200 countries exist in the world today, and we could have included
virtually all of them in our study. We did not do so, however, opting instead to
focus on twenty-seven European nations'® that are parliamentary or presidential
democracies,’ and that have courts with the power to review government acts to

'* The twenty-seven countries are: Albania, Armenia, Austria, Azerbaijan, Belarus,
Bulgaria, Czech Republic, Croatia, Estonia, France, Georgia, Germany, Hungary, Iceland,
Ireland, Italy, Latvia, Lithuania, Macedonia, Malta, Moldova, Poland, Romania, Russia,
Slovakia, Slovenia, and Ukraine.

% See WORLD ENCYCLOPEDIA OF PARLIAMENTS AND LEGISLATURES (George Thomas
Kurian ed., 1998) [hereinafter WORLD ENCYCLOPEDIA] (describing all but three countries —
Armenia, Georgia, and Slovakia — of interest here as “parliamentary democracies,”
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determine their compatibility with the nation’s constitution. We chose to focus on
these societies for several reasons, not the least of which is that there is variation
in the age of their contemporary constitutional documents (specifically, of
provisions dealing with their courts), ranging from Austria (1929) to Albania
(1998).2' Such variation enables us to explore both older and newly devised
answers to our primary research question. Yet another reason for our focus on
Europe is that information on these countries is available from a number of sources,
permitting an inference of reliability that we cannot make for many nations in other
regions.”

B. Courts Investigated

When it comes to the Constitution, Americans are a proud bunch. They may
point out that it is the oldest surviving of such documents in the world today, that
many societies have looked to it when drafting their own charters, or even that
countries have adopted its provisions verbatim. The latter is certainly true with
regard to particular features of the U.S. Constitution, but it does not hold true for
judicial selection and retention. In fact, many democratic nations have rejected the
choices made by the American Framers, adopting instead a multitude of other
schemes, such as “parity” in selection® and renewable terms for retention.?

Why the various societies made the choices they did has, in all likelihood, a
good deal to do with the aims they had in mind for their courts. The institutional
designers in many nations did not have the same vision for their highest
constitutional courts as did the majority of America’s founders. So, for example,
while the U.S. Framers gave federal jurists life tenure presumably to maximize
judicial independence, other nations opted for renewable terms presumably to
maximize accountability.

Selection and retention mechanisms were not the only ways in which
democratic societies elsewhere departed from the American framework. Another

_critical distinction comes in the types of courts they created to exercise

including the United States).

2 Actually one of the oldest and newest constitutions in our sample is Latvia’s, which
was adopted in 1922 but substantially amended and revised in 1998. See LAT. CONST., at
http://www.vernet.lv/VT/constitution.html (last visited Nov. 15, 2001).

2 We return to the subject of data sources below in Section C.

B Under “parity systems”, various actors are able to nominate a specified number of
judges. So, for example, in Georgia, “[t]hree members of Constitutional Court shall be
appointed by the President, three members shall be elected by the Parliament by at least three
fifth [sic] of the total number of deputies and three members shall be designated by the
Supreme Court of Georgia.” The Constitutional Court Law of Georgia, ch. 2, art. 6 (1996)
(Geor.), available at http://www.constcourt.gov.ge/lcourte. html,

# For more on renewable terms, see infra Table 5 and accompanying text.
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constitutional review. While all courts in the U.S. federal system (and those abroad
modeled after it) can review acts to determine their compatibility with constitutional
documents (the “American” model), in many other nations only those tribunals
designated as constitutional courts (or some variant on that title) can do so; the
“ordinary” tribunals cannot (the “European” model).

This may be the most fundamental difference between the two basic models of
constitutional review but many others exist, with Table 1 denoting those most
prominent in the literature.”® Appreciating the distinctions may be best
accomplished through an example of how a constitutional case might proceed in the
United States (and other countries that pattern their courts on the American system)
and in Russia (and other countries that invoke a similar version of the European
model).? '

Assume that the United States Congress passes a piece of legislation outlawing
the burning of the American flag, and that the Russian Parliament enacts a similar
law. Further assume that individuals in both countries desire to challenge their
respective laws on constitutional grounds. In America, the individual would have
to present a real case or controversy, one in which she would have a personal and
real stake in the outcome.”” To create such a dispute, she might violate the law by
burning an American flag, having herself arrested, and ultimately facing trial in a
federal district court. If she lost there, she might appeal to a U.S. Court of Appeals.
Finally, assuming that the circuit court affirmed the trial judge’s decision, she could
attempt to attain review in the U.S. Supreme Court, though her chances of
convincing the justices to grant certiorari border on the trivial *

In Russia, our hypothetical litigant (who may be an ordinary citizen or a part of
the government, including a member of the Parliament that passed the law or even
the president) need not violate the law to mount a challenge to it, nor would he

2 We stress “basic” because, while the similarities among courts within each
classification may be greater than their differences, important variations do exist. See Alec
Stone, Abstract Constitutional Review and Policy Making in Western Europe, in
COMPARATIVE JUDICIALREVIEW AND PUBLIC POLICY 41 (Donald W. Jackson & C. Neal Tate
eds., 1992). Indeed, with regard to the European system (also called the “Austrian” or
“Kelsen” system), some scholars distinguish between the German and French models. In the
former, ordinary citizens can file constitutional complaints, most of which are concrete
disputes that address the ex post constitutionality of statutes; under the French model, only
specified state actors can bring constitutional cases, which the court can address only in the
abstract and only before the statute under review goes into effect. Most European
constitutional courts follow one or the other of these models, or are hybrids. See Lee Epstein
et al,, The Role of Constitutional Courts in the Establishment and Maintenance of
Democratic Systems of Government, 36 LAW & SOC’Y REV. (forthcoming 2002).

% We adapt the discussion in the following paragraphs from Epstein et al., supra note 25
(manuscript at 4, available at http://artsci.wustl.edu/~polisci/epstein/research/concts.pdf).

2 Id.

% Or roughly 1%. Id.
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begin his case in a lower “ordinary” court. Because he is alleging that the act
violates Russia’s constitution, because the ordinary courts do not decide
constitutional cases, and because the only court that does decide constitutional cases
— Russia’s Constitutional Court. — does not require concrete controversies to
render decisions, our litigant could take his case directly to that court. The only
similarity of note between his plight and that of his American counterpart lies in his
chances of review: the Russian Constitutional Court is even more discretionary
than the U.S. Supreme Court, deciding in recent years less than 0.3% of the
petitions it receives for review.?’

Table 1: Key Characteristics of Court Systems*

American System

European System

Institutional
Structure (Who
has the power to
engage in judicial
review?)

Timing (When can
judicial review
occur?)

Type (Can judicial
review take place
in the absence of a
real case or

Diffused. Ordinary courts can
engage in judicial review, that is,
they can declare an act
unconstitutional.

Ex Post. Courts can only
exercise judicial review after an
act has occurred or taken effect.

Concrete. Courts can only
resolve concrete cases or
controversies.

Centralized. Only a single
court (usually called a
“constitutional court” [CC])
can exercise judicial review;
other courts are typically
barred from so doing,
though they may refer
constitutional questions to
the CC.

Ex Ante and Ex Post. Many
CCs have ex ante review
over treaties; some have ex
ante review over
governmental acts; others
have both ex ante and ex
post review, while still
others have either but not
both.

Abstract and Concrete
Review. Most CCs can
exercise review in the
absence of a concrete case

controversy?) or controversy; many can
eXercise concrete review as
well.

Standing (Who Litigants, engaged in a real case ~ The range can be large,

can initiate or controversy, who have a from governmental actors

disputes?) personal and real stake in the (including executives and

outcome, can bring suit.
®Id

% See id. (manuscript at 4 tbl. 1).
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