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Enclosed you will find two pieces of my book-in-progress, very tentatively titled Neither Force Nor Will:  How The Court Became Supreme.  I had planned to workshop the chapter on the New Deal, which is Chapter Seven, attached.  For workshops on the book, I typically also attach a small portion of the book proposal, in order to give a sense of what the project is about.  As I was preparing to send this, I completed a re-draft of the Introduction, which is proving the most complicated part of the book to write.

In any remarks I make (I’m uncertain of format as I send this) I plan to integrate the Introduction and Chapter 7.  I’m most interested in feedback on the historical material.  But you may find the Introduction most interesting, as it is more general, and I’m delighted to discuss that as well.

I am looking forward to my time with you.

Introduction

The Courts and Constitutional Conflict
“the Supreme Court feels the touch of public opinion”

Every year, tens and often hundreds of thousands of people march to the Supreme Court, in support or protest of the Supreme Court’s 1973 abortion rights decision in Roe v. Wade.  None of the participants seems to think this annual ritual is peculiar or out of place.  Lobbying the Court as though it were any other institution of democratic government apparently is a perfectly natural thing to do.


Within their marble home, the Justices see things very differently.   Their anxiety about the crowds outside their windows burst into public view in a 1992 abortion decision, Planned Parenthood v. Casey.   Many expected the Supreme Court to overturn Roe v. Wade in the Casey case, but instead a majority of the Justices reaffirmed Roe.  In an unusual co-authored “plurality” opinion Justices O’Connor, Kennedy and Souter acknowledged the “sustained and widespread debate Roe has provoked”.  This controversy made it all the more important, they said, that the Court’s decisions be seen “as grounded truly in principle, not as compromises with social and political pressures”.
 Justice Scalia dissented in Casey – he favored overruling Roe – but he too agreed on the need to separate judicial decisionmaking from political pressure.  “How upsetting it is,” he wrote, “that so many of our citizens . . .  think that Justices should properly take into account their views, as though we were engaged not in ascertaining objective law but in determining some kind of social consensus.”


The Justices’ discomfort with popular pressure captures at once three great tensions in American political thought.  Each, standing alone, is profound.  Together – and they are all quite related – they pose one of the most enduring puzzles of democratic governance.


The first tension is that between politics and law.  Democratic politics is messy.  It plays out in a pluralist bazaar in which money often wields as much power as reason, where deals are made and compromise is the order of the day.  From all this the allegorical figure of Justice stands aloof, blindfolded, holding her scales.  In contrast with politics, law implies order:  set rules applied in a neutral and even manner to all supplicants, indifferent to the temporary passions of the mob. When people talk about an “independent” judiciary they are referring to the importance of Justice doing her job unaffected by political will.  The judges in Casey were trying hard to bar politics from Justice’s temple, even as they recognized the difficulty of doing so.  

Casey also reflects an even greater tension:  that between constitutionalism and majority rule.  On the one hand, we think decisions in a democracy should be made by popular majorities.  On the other, the very idea of living under a Constitution means accepting limits on what a majority can do.  The Bill of Rights says Congress can make “no law” “abridging the freedom of speech,” forbids “unreasonable searches and seizures” and prohibits inflicting “cruel and unusual punishments.”  These guarantees were intended as restrictions on government action, no matter how much a majority wanted otherwise.  

This second tension is exacerbated because we often disagree among ourselves on what the sweeping provisions of the Constitution mean.  Does Congress violate the first amendment when it seeks to limit minors’ access to pornography on the internet?  Do controversial provisions of the USA Patriot Act authorize “unreasonable searches and seizures?”  Is the execution of a minor, or a mentally ill person, a “cruel and unusual punishment?”  Many today are skeptical that there is a constitutional “right” to terminate a pregnancy, just as those in the past who favored the abolition of slavery doubted that the Constitution protected slaves as chattel property. 

The inevitability of constitutional disagreement highlights the third great tension, that between judicial power and popular will.  Almost from the beginning of our history, we have permitted – if not invited – judges to rule on the meaning of the Constitution.  The judges’ authority to say what the Constitution means – what lawyers call “judicial review” – has only increased over time.  Today many believe the Supreme Court is the final arbiter of the Constitution’s contested provisions.  The tension arises because the Justices, seemingly holding enormous power, also appear beyond our control.  Unlike other officials in our democracy, the Justices are appointed to their job, not elected, and keep their positions for life.  When we don’t like what they are doing, we can’t just throw them out of office.  

And so, a puzzle:  the Constitution limits popular will, and unelected Justices say what the Constitution means.  How, then, can we reconcile judicial authority over the meaning of the Constitution with the fundamental principle of self-governance?  How can we square up the practice of judicial review with democracy?  Judicial decisions about the Constitution are a familiar part of our everyday political life, yet they seem inconsistent with the very idea of self-rule.

Abraham Lincoln made just this point after the Supreme Court‘s 1857 decision in Dred Scott v. Sanford.  In that case the Court held that African-Americans could not be citizens of the United States, and suggested that Congress lacked the constitutional power to eliminate slavery within our borders.  The decision heightened already grave tensions in the American polity over the issue of slavery.  “[I]f the policy of the Government upon vital questions affecting the whole people is to be irrevocably fixed by decisions of the Supreme Court,” Lincoln insisted “the people will have ceased to be their own rulers”.  Underscoring Lincoln’s point, it took America’s bloodiest war and amendment of the Constitution to overturn the Dred Scott decision.  

The claim of this book is that – longstanding opinion to the contrary notwithstanding – these three tensions are not nearly as grave as they seem.  The focus of the book is on the third tension, that between judicial review and democracy.  The point of the historical narrative is to show that although judges operate somewhat independently from ordinary politics, that does not mean they have been either unaccountable or outside popular and political control.  To the contrary, there is – and always has been – a close relationship between popular will and the way judicial review is understood and exercised.  To the extent this is true, the other two tensions are ameliorated as well, and the enduring puzzle of how to reconcile judicial power and democratic rule must be seen in an entirely different light.

Writing over one hundred years ago, the British scholar and diplomat Lord Bryce explained the tight relationship between public opinion and judicial review.  Bryce spent considerable time in the United States, hobnobbing with the elite while casting his discerning eye on the working of American democracy.  “The Supreme Court feels the touch of public opinion,” he concluded.  “Opinion is stronger in American than anywhere else in the world, and the judges are only men.”  If not entirely comfortable with the arrangement, Bryce did not see that the judiciary had any choice.  “To yield a little may be prudent, for the tree that cannot bend to the blast may be broken.”

Two extremely important conclusions follow from the central claim that even judges are within the political control of popular majorities.  First, the judiciary’s power to say what the Constitution means necessarily operates at popular sufferance.  Judges wield authority over the meaning of the Constitution because the people have invited them to do so, and support their doing so. Second, for this very reason judicial authority is not unlimited.  In exercising the power of judicial review, the judges must keep attuned to popular opinion.  If they consistently hand down decisions that frustrate popular will, their authority to interpret the Constitution will be limited or withdrawn.  Justice may be blindfolded, but she is not, and cannot be, deaf.

When people claim, then, as they commonly do, that judicial review violates the fundamental postulate of democratic rule, they are oversimplifying an extremely complex relationship (if not being deliberately misleading).  At the least, the people support the practice of judges saying what the Constitution means.  More to the point, the Supreme Court’s decisions about the Constitution generally meet with popular consent.  This may not be true of every decision, at the moment it is rendered.  Over time, though, the run of Supreme Court decisions come into line with popular will.

Reconciling the third tension has important implications for the other two.  Because judges are constrained by political forces in what they can do, law and politics are not, and cannot be, separate in the way we often imagine.  They interact frequently, never more so than on the uneasy boundary between constitutional law and majority will.  And for the very reason that in interpreting the Constitution, the Supreme Court cannot consistently wander far from popular will, we all share a hand in determining what the Constitution means.  Over the long term, we are the makers of our own Constitution.

“to the point from which we departed”
Minimizing these tensions hardly eliminates the fact of constitutional conflict, of course.  It is inevitable that in a nation as wide and diverse as ours, the people often will disagree about what the Constitution means, about how to understand our most fundamental values.  When we differ, there will be struggles, sometimes good-natured, at other times virulent and even violent.  

Contesting the meaning of the Constitution, the American people have at various times taken to the streets, to legislative assemblies, to sitting-in at lunch-counters, even to to battlefields.  Frequently, though, they come to court.  Alexis de Tocqueville, studying American political culture in the 18th century, observed that “[s]carcely any political question arises in the United States, which is not resolved sooner or later, into a judicial question.”
  


Because the judiciary has almost always been a central site of constitutional conflict, it is extremely difficult to study judicial review in an objective manner.  Debates about the proper role of judicial review and judicial authority typically are wrapped up in the heated issues of the moment, eliminating any possibility of neutral assessment.
  Faced with the need to decide constitutional controversies, the Justices cannot help but disappoint one camp or another.  Judges are attacked by those who disagree with their decisions, and defended by those who agree.  As we will see, much of what gets said about judicial review is motivated by reactions to controversial decisions, even as it is wrapped up in neutral-sounding rhetoric about the proper role of the judges.  It is common to confuse the judiciary, which is one site of constitutional disagreement, with being the cause of it.  

The problem of objectivity is complicated by the fact that in these debates over the judiciary, consistency often goes by the wayside.  The judiciary has always been possessed of fair-weather friends.  When judicial decisions start to go against them, the Supreme Court’s supporters quickly become detractors.  And vice versa.  The Supreme Court was attacked for judicial activism in the 1960s.  Observers could not help but note the “irony that liberals and conservatives have today adopted views completely the reverse of those each held in the constitutional crisis of the 1930s.”
  Beginning in the 1990s, the worm began to turn once again.

We simply live too caught up in the battles of the moment to step back and gain necessary perspective, to see things as they really are.  James Madison made much the same point.  His good friend Thomas Jefferson believed that every generation should remake the Constitution as it saw fit.  Though Madison agreed with Jefferson on many things, here he balked.  His fear – going right to the heart of the tension between democracy and constitutionalism – was that decisions “could never be expected to turn on the true merits of the question.”  People, Madison understood, would make long term decisions based on immediate biases and events.  “The passions, therefore, not the reason, of the public would sit in judgment.” 

In our often charged and polarized political environment, how are we to gain perspective on the question of whether the judges are fulfilling their constitutional role?  Daniel Webster, the great American statesman, discussed a similar problem as the contest over slavery grew ever more heated.  “When the mariner has been tossed, for many days, in thick weather, and on an unknown sea,” Webster analogized, “he naturally avails himself of the first pause in the storm . . . to take his latitude”.  It is unclear that in the struggle over judicial authority there is ever a “pause in the storm”.  Still, Webster’s prescription was the correct one.  Sometimes looking backward – “to the point from which we departed” – is the best way “to conjecture where we are now.”
 

History provides us with what may be our only opportunity to step outside our immediate squabbles and gain some necessary perspective.  Hence, this narrrative account of judicial review in the United States, from 1776 to the present.  By looking across the sweep of history, it becomes possible to examine the role of the judiciary with, in Madison’s words, less “passion” and more “reason”.  Similarities between the past and present provide insight into today’s struggles with the judiciary, while differences allow us to observe how American sentiments about judicial review have evolved over time.  And, because they travel hand in glove, by studying this history we also can gain insight into the most fundamental of tensions in our society, that between living under a Constitution and living in a place where the majority rules.  

“without regard for the will of the people”
Throughout history, the dominant understanding has been that judicial power runs contrary to popular will.  President Bush reflected this “third” tension in a recent State of the Union address, discussing one of the most contentious issues of our day, gay marriage.  “Activist judges,” the President said, “have begun redefining marriage by court order, without regard for the will of the people and their elected representatives.”
  During their time in office both Thomas Jefferson and Franklin Roosevelt expressed like sentiments.  After serving two terms as President, Teddy Roosevelt bolted the Republican Party for the Progressive banner, running primarily against the courts.  Abolitionists, labor leaders, social activists, abortion opponents, death penalty advocates, all these and many more have taken their turn attacking the Court’s ostensibly anti-democratic conduct.

A particular concern of all these critics has been “judicial supremacy.”  While “judicial review” is the power to say what the Constitution means, “judicial supremacy” holds that the Supreme Court has the last word on the subject.  A judicial supremacist believes that when the Supreme Court speaks, all the other branches of government must fall into line.  Opposing ratification of the Constitution, the anonymous pamphleteer Brutus feared exactly this, saying “[t]he supreme court under this constitution would be exalted above all other power in the government, and subject to no control.”
  Language in recent Supreme Court decisions reflects Brutus’ worst nightmare.  For example, when striking down part of the Violence Against Women, the late Chief Justice William Rehnquist stated unequivocally that the other branches can have their views about the Constitution, but the Supreme Court is the “ultimate expositor of the constitutional text.”    

It is apparent why critics of the Supreme Court often criticize it as frustrating majority will.  This is, in a sense, the most potent criticism one can level in a democracy.  In attacks on the judiciary, there are a variety of code words that capture this same rough idea.  Phrases such as “usurpation” “judicial legislation” and “judicial tyranny” have tripped off the tongues of Court critics over the course of history.  Quite obviously, a popular code phrase of the moment is “activist judges.”


The irony (and it is an important one) is that Supreme Court’s most ardent defenders applaud this very same fact – that the Court’s decisions are in opposition to majority will.  There is a long tradition in American thought that sees the Justices as heroes for protecting downtrodden and oppressed minorities, and for upholding unpopular rights, against majority sentiment.  Picture here the Supreme Court standing by protestors in the Deep South during the civil rights movement, the Court’s legendary decision in Brown v. Board of Education, and the not infrequent (though also not invariable) judicial defense of political dissent. (Slaveholders after Dred Scott similarly applauded the Court for upholding their “property” rights in their slaves.)  All this is in the tradition of the “independent” judiciary.   Justice Scalia was tapping into just this tradition when he fretted, in yet another abortion case, about “streets full of demonstrators, urging us – their unelected and life-tenured judges who have been awarded those extraordinary, undemocratic characteristics precisely in order that we might follow the law despite the popular will – to follow the popular will.”


In academic circles, the almost universal, and deeply-held, conviction that a tension exists between judicial review and democracy has an ungainly, but nonetheless descriptive, name:  the “countermajoritarian difficulty.” The phrase was coined by a Yale law professor, Alexander Bickel, writing in the aftermath of the Supreme Court’s 1950’s and early 1960’s decisions on matters as contentious as school prayer, Communist rights, and especially school desegregation.  The title of Bickel’s book, The Least Dangerous Branch, was meant to be ironic.  Bickel observed the widespread social change occasioned by the powerless Supreme Court, and wondered how to reconcile governance by unelected judges with a political system that at least in theory operated on the principle of majority rule.  That was why it was a “difficulty.”  

 To many observers, today’s Supreme Court looks to be an impregnable force in American politics, even more so than when Bickel wrote.  By the accounts of critics, in the last decade the Supreme Court has redefined the relationship between the state and national governments, struck down numerous congressional laws in defense of state prerogatives, inappropriately decided the outcome of the 2000 presidential election, and arrogated to itself the sole power to determine what how the Constitution resolves the pressing social issues of the day.  Be the issue abortion, affirmative action, secularism and religion, gay rights, or redistricting, the Supreme Court speaks and not only demands but seems to receive obedience.  

Current frustration with the Supreme Court stepping on democratic toes has fueled an intellectual movement called “popular constitutionalism.”  Driven by anger with the Court’s haughty tone and self-proclaimed view of its own authority, popular constitutionalists argue the People, not the courts, should determine what the Constitution means.  Popular constitutionalists celebrate the role of popular social movements in forging constitutional commitments, and challenge the Court’s claim that it alone can determine the meaning of the Constitution.  

For the first time in American history, the Court finds itself under attack from both the political left and the right.  Thus it is that left-leaning Stanford Law Dean Larry Kramer’s recent book on popular constitutionalism was promoted, of all places, on the web page of arch-conservative Newt Gingrich. Gingrich applauded Kramer for the explaining that “the Founding Fathers felt that it was the people who would decide the interpretation of the Constitution through their elected officials, not appointed lawyers through their decisions.”
  Once again, judicial review finds itself juxtaposed against popular democracy
“the servant is not above his lord”
But are all these critics right?  Is it true that courts regularly interfere with majority rule?  Or are the critics simply venting their frustration with recent decisions, in terms that feel comfortable even if they are not entirely accurate?

The problem with the claim of judicial supremacy is that it is difficult to understand exactly where the judges get the power claimed for them.  One can see this by looking back 150 years, to a time when the Supreme Court’s position in American politics was far more precarious.  The year was 1867.  The speaker was Representative John Bingham of Ohio, a Republican leader of the Congress laboring to “reconstruct” the southern states and bring them back into the Union in the aftermath of the Civil War.  Bingham believed – as many then did – that the Supreme Court might invalidate military rule of the South, interfering with critical congressional plans to ensure the Southern states were readmitted on terms congenial to the victors.  But unlike today, judicial supremacy did not worry Bingham:

If . . the court usurps power to decide political questions and def[ies] a free people’s will it will only remain for a people thus insulted and defied to demonstrate that the servant is not above his lord by procuring a further constitutional amendment and ratifying the same, which will defy judicial usurpation by annihilating the usurpers in the abolition of the tribunal itself.

Although Bingham’s talk of annihilating the Supreme Court was a little strong, his lack of concern about judicial authority has a long pedigree.  It fell to Alexander Hamilton, writing as “Publius” in the Federalist Papers, to respond to Brutus’ worries about judicial supremacy.    As Hamilton famously explained in Federalist 78, the courts necessarily would be the “least dangerous” department.  (Alexander Bickel’s ironic title. was aimed directly at Hamilton’s claim of judicial powerlessness.)  While the President held the “sword,” and the Congress controlled the “purse,” the Judiciary lacked access to either.  Possessing “neither Force nor Will, but merely judgment,” Hamilton elaborated, the judiciary “must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.”  

Because the Court ultimately requires support from political authorities to maintain its power, it must take care not to get crosswise with those authorities.  Political scientists have understood this for some time.  During the same period when Alexander Bickel was worrying that the Supreme Court was trumping majority rule, his political science colleague across the Yale campus Robert Dahl was explaining why this was impossible.  In a seminal article, Dahl concluded that “the policy views dominant on the Court are never for long out of line with the policy views dominant among lawmaking majorities of the United States.”
  “By itself,” said Dahl, “the Court is almost powerless to affect the course of national policy.”
  Only by acting as an “agent” of the dominant alliance could the Court hope to get anything done.
  Generations of political scientists have refined Dahl’s work, all the while scratching their heads at claims about the supposed “counter-majoritarian difficulty.”

Rather than focusing on the insulation and life-tenure of the Justices, political scientists look to the arsenal of weapons that can be employed against the Supreme Court.  Judges can be impeached, the Court’s jurisdiction to hear constitutional cases can be taken away, the size of the Court can be altered to ensure favorable majorities, and judicial budgets can be slashed.  (John Bingham may have overstated matters, but he was not kidding around.)  All this, political scientists argue, makes the Court beholden to political authorities for whatever power the judiciary possesses, and thus attentive to their desires.

Skeptics argue the political threat to judicial independence is more theoretical than real.  They point to the fact that the Supreme Court rarely is disciplined.  There is some truth to this.  The last serious attempt to impeach a Supreme Court Justice occurred in the early 1800s.  The last attempt to pack the Court – spearheaded in 1937 by Franklin Roosevelt – went down in defeat.  

In pointing to the absence of discipline, however, skeptics miss the point.  There is no need for discipline if the Justices do not get out of line in the first place.  Political scientists call this the doctrine of “anticipated reaction”.  Like “good” children, the Justices know what will happen if they misbehave, so they do not.
  Or at least they get the message quickly.  Roosevelt lost his battle to pack the Court, but only after the Supreme Court itself reversed direction, apparently capitulating to political will.  As lawyer, scholar and politician Dean Alfange wrote, watching the events in 1937 unfold, “the Court has been, as a rule, loath to come to grips with the political authority . . . it knows that in case of conflict, the political authority controls all the weapons that determine the decision.”

Today, the Justices are perfectly aware that they depend on government officials to see that their decisions are enforced.  They have learned repeatedly that compliance does not follow automatically on the heels of a decree.  Men have been hung, money judgments left unpaid, property seized and unconstitutional taxes collected, all because government officials who were haled into the Supreme Court were not overly impressed with the authority the Court sought to exert.  Besides – as Lord Bryce observed – the Justices are human.  Like the rest of us, they seem to care what people think of them.  “[W]e scarcely appreciate just how sensitive these olympian justices were (and are) to public opinion,” concluded one scholar who observed “the extent to which they read what is written and worry about their reputations.”

Despite their tough talk of late, the Justices often have recognized the Court’s vulnerability.  In the early 1800s, responding in an anonymous essay to criticism of the Supreme Court, the great Chief Justice John Marshall called it as he saw it:   “The judicial department, being without power, without patronage, without the legitimate means of ingratiating itself with the people, forms the weakest part”.
  Marshall knew of what he spoke:  at the time Supreme Court decisions regularly were defied.  Well over 150 years later, the Casey plurality still echoed this same theme, saying “As Americans of each succeeding generation are rightly told, the Court cannot buy support for its decisions by spending money and, except to a minor degree, it cannot independently coerce obedience to its decrees.”  

To the extent the Court is responsible to political will, the third tension is ameliorated substantially.  It is too simple to say judicial power is contrary to democracy.  Rather, there is a complex working relationship between the two, one that deserves close attention.  

“the people’s faith is its only support”

Although the intuitions of political scientists about limits on judicial authority are correct, too often they neglect an important part of the story:  “the People themselves.”
  There is reason for this neglect.  Many scholars of politics assume there is little need to focus on the people, because their representatives are acting for them; the two are, more or less, one and the same.  They see a great transmission belt between popular opinion and the actions of the political branches.  This assumption is convenient, because it is often powerfully difficult to get a handle on precisely what the people are thinking, whereas the actions of Congress and the President are matters of public record.


To focus only on official responses to the judiciary, and to neglect the broader public, is to miss a critical part of the story.  This is apparent from one of the most important events in the history of judicial review, the struggle over Franklin Roosevelt’s 1937 proposal to pack the Court.  Frustrated with the Supreme Court’s constant invalidation of legislative measures during the Great Depression, Roosevelt suggested adding as many as six new Justices, a bald-faced attempt to change the direction of constitutional law through brute politics.  At the time Roosevelt proposed the plan, one might have expected easy passage of the measure.  Roosevelt had just won an extraordinary electoral mandate, and his Democratic Party had enormous majorities in both Houses of Congress.  Nevertheless, the measure failed.  The reason is that many of the folks back home made up their minds that meddling with the Supreme Court was a poor idea.  In this instance, popular views influenced mightily the actions of elected representatives.  Dean Alfange explained at the time, “No institution can survive the loss of public confidence, particularly when the people’s faith is its only support.”


As this example demonstrates, there is every reason to expect public and official views regarding the judiciary to diverge at times in significant ways.  Politicians gain office on agendas they hold dear.  When courts interfere with those agendas, political figures are likely to have little patience for judicial meddling.  Their instinct will be to strike back.  The broader public, on the other hand, may be willing to cut the courts greater slack.  This is precisely what happened in 1937:  concerned about excessive executive power, the citizens preferred an independent judiciary, even one that could check their popular President.  (Political scientists call this willingness to cut the court slack “diffuse support,” by which they mean that while disagreeing with specific decisions, the public may support the institution nonetheless.)  

It is essential to engage in an independent examination of public opinion toward the courts, because throughout history popular will has had a crucial hand in shaping the way in which judicial review is exercised and understood.  That, at any rate, is the claim here.  At times, such as the battle of 1937, a public displeased with the courts nonetheless protected judges from political reprisals.  At other times the public has been deeply angry with judicial decisions, spurring widespread attacks.  Such was the case throughout the early 1900s, when the furor over judicial review ultimately caused a rethinking of the nature of law itself.  

Often public reaction to judicial decisions reflects evolving thinking about the relationship between law and politics, and between constitutionalism and majority will.  That surely was the case in 1937.  As troubled as the public was by judicial invalidation of New Deal legislative measures, it was even more concerned about the threat subjugating the judiciary would pose to individual rights.  This growing concern for personal liberty in the face of an expanding state was a significant factor in empowering the Court to render dramatic decisions in the 1950s and 1960s regarding racial segregation and civil rights, as well as prayer in schools, legislative reapportionment and the rights of criminal suspects.

Judicial review and the popular will have come over time to share a symbiotic relationship.  Through periods of strife an understanding has emerged.  The people have come to see the utility of judicial review as a check on government power and a safeguard of individual rights, and they support judicial review in this role.  By the same token, the courts – understanding their font of power rests in popular acceptance – take care not to wander too far from mainstream opinion when exercising their judicial authority.  

The ultimate effect is that popular opinion operates today as a check on the Court, a sort of leash or bungee cord, which keeps the judiciary from straying too far.  This is not to say that judicial decisions are always at the heart of popular opinion, let alone that they should be.  Popular will is a changing thing, and it is inevitable that over time the courts are often a step ahead or a step behind the public.  Sometimes, on some issues, that gap widens more considerably.  Yet, there is a limit to how far the judiciary can stray, before public opinion yanks it back into line.  

The Justices are perfectly well aware that public opinion imposes limitations on their power, even though it is not the sort of thing they typically say in their opinions.  Speaking officially in Casey, Chief Justice Rehnquist said the “Judicial Branch derives its legitimacy, not from following public opinion, but from deciding by its best lights whether legislative enactments of the popular branches of Government comport with the Constitution.”  In off the bench remarks, Justice O’Connor was much more candid, observing:  “[w]e don’t have standing armies to enforce opinions.”  Instead, “we rely on the confidence of the public in the correctness of those decisions.  That’s why we have to be aware of public opinions and of attitudes toward our system of justice, and it is why we must try to keep and build that trust.”
  

Through the give and take between the courts and the people, the substance of constitutional law itself is forged.  Supreme Court Justice Ruth Bader Ginsburg acknowledged as much, explaining that judges “do not alone shape legal doctrine”.  Rather, she observed from experience, “they participate in a dialogue with other organs of government, and with the people as well.”
  Social movements play an enormous role in shaping public constitutional understandings.
  As judicial rulings respond to social forces, and vice versa, constitutional law is made.  This was the idea Charles Warren, who chronicled the Court’s first one hundred years, sought to capture when he said:  “The reaction of the people to judicially declared law has been an especially important factor in the development of the country; for while the Judges’ decision makes law, it is often the people’s view of the decision which makes history.”


Casey itself is a good example of this phenomenon.  Many anticipated that in Casey the Supreme Court ultimately would jettison the right to obtain abortions so controversially established in Roe v. Wade.  As it happened, the Court instead found a middle ground, one that public opinion polls suggest is much where America stands – or at least stood at the time of the decision.  Ostensibly, Casey upheld Roe and reaffirmed the right of women to choose abortion.  At the same time, however, the Court clearly loosened the bounds on state legislatures seeking to emphasize the state’s preference that women not make that choice.  It could have been coincidence that the Court ended up so near the heart of public opinion.  Or it could be that the Court was doing its best to weave its way among the complicated shoals of public views on abortion.  As the Casey plurality itself explained, in a moment of unusual judicial candor:  “The Court’s power lies . . . in its legitimacy, a product of substance and perception that shows itself in the people’s acceptance of the Judiciary as fit to determine what the Nation’s law means and to declare what it demands.”  

There is every reason to believe that despite the angry claims of critics, the vast majority of the people today are reasonably content with the American system of judicial review.  From the fact that the people have not acted to discipline the Court, critics of judicial review on both the left and the right conclude that the Court is all powerful if not out of control.  This explains the cries to contain “activist” judges.  But one might reasonably draw just the opposite conclusion from public quiescence:  that the Court exercises the power it does because this too is the will of the people.

Heading???
It has not always been like this.  Over the course of almost 250 years, judicial review has come from virtual non-existence to the point where the Justices feel comfortable claiming they are the ultimate arbiters of constitutional meaning.  At bottom this is a chronicle of the development of judicial power, from its birth to the present symbiotic relationship between judicial review and popular opinion.  By examining history, one can see how judicial power was shaped by changing public understandings, and appreciate how those understandings account for the seeming power the judiciary enjoys today.

The Supreme Court’s present high place in society is a result of two inter-related things:  hard fought power struggles among the political branches, and gradual changes in public thinking on the subject of judicial review.  The first of these, the political battles, comprises the “front story” of the rise of judicial power.  This is the stuff of newspaper headlines, the cause of heated congressional debates, and the grist for presidential elections.  Like nuclear particles, observable only when they collide, the boundaries of law and politics are seen most sharply when clashes between the two occur.  It is through those contests and their resolution that the judiciary came to claim its place on the main stage of American democracy.  

Contests over judicial power rarely are just that.  Rather, the courts simply get caught up in the broader battles of the day.  Whether the fight is over federalism, race relations, labor unionism or privacy rights, as the judiciary takes sides in the conflict, it gets entangled in the underlying dispute.  The construction of judicial power occurs as the front story plays out.

For this reason, the more subtle but ultimately more fascinating narrative is the “back story” of how, over time, popular opinion came to favor an independent judiciary with the power of judicial review.  Following this story means reading behind the front-page headlines, listening sensitively to the words of politicians, pundits, and ordinary citizens who attacked and supported the courts throughout American history.  Although there is a certain familiarity to the rhetoric of cyclical battles over judicial authority, there also are significant differences of nuance and tone.  By charting these differences, we can see the path Americans walked from little faith in the judiciary to today’s broad acceptance of judicial review.

To speak of “the public” here is not to create the impression that the voices of all Americans necessarily are being heard at all times.  History has always privileged the opinion of the elite, in part because their views tend to be recorded more regularly.  Yet, during several of the most important attacks on the courts throughout history, the general public has been extraordinarily engaged.  This surely was true of the 1937 fight, as well as the battles following Dred Scott and the Civil War.
  At many times, then, this narrative does capture the sentiments of ordinary Americans.

Nor is the claim that “the public” is a monolith in which there is only one dominant view.  How could this be the case in America’s turbulent polity?  Rather, there are dominant views:  we can chronicle the growth of judicial supremacy in the shifting arguments about judicial review.  Adversarial argument is, and has always been, at the heart of American political culture, just as it is in the American legal tradition.  Although it is often difficult, if not impossible, to say where the People stand, it is entirely feasible to chart the strains of argument that divide them.  And once one recognizes the sides of a debate, it becomes easier to see which prevailed.  

By chronicling shifting popular arguments, we can learn a great deal not only about judicial review, but about American constitutional democracy.  Shifting opinion about the courts often reflects more fundamental changes in society about matters as central as the very nature of our democracy, or the way we should understand our Constitution.  Public opinion about judicial review necessarily reflects deeper understandings of how the public perceives its own role, and that of the judges.

Acknowledging that history itself resists categorization, we can usefully divide the story of judicial review into four developmental periods.  The lines of each are not distinct, but they serve to organize events, helping us to chart the evolution of American thinking about judicial review, and about constitutionalism, while allowing us to see the permeable boundary between law and politics.


The first period was one of remarkably quick initial acceptance of judicial review, followed by hasty backtracking as the political implications of the practice became evident.  At the time of the Nation’s founding, judicial review experienced a rapid rise, largely because of the need to check errant popular assemblies.  From extraordinarily humble beginnings, it quickly emerged that judges were on a steady road to playing a central role in American constitutional life.  Had that course continued uninterrupted, this might have been a very short story indeed.  But, the meteoric rise of judicial review came into conflict with that great show-stopper, politics, dealing it a setback that would take some hundred years or more to recover from fully.  After the Revolution of 1800, in which Thomas Jefferson’s Republicans captured the political branches, the Federalist Party tried to fight a rearguard action from the courts.  Partisan judging was not something the country was prepared to accept.  Politics soon taught the judiciary who had the upper hand, and judicial review had to begin anew, with baby steps, crawling itself toward its present state.


The second period was one of judicial independence, but also widespread defiance.  The controversies of the early 1800s century ended in a deal in which judicial independence would be respected so long as the judges avoided engaging in blatant partisan politics from the bench.  What the judges could achieve with their independence, however, proved quite limited.  The power of judicial review was exercised in this early period largely against the state governments, and when the Supreme Court acted, it was anyone’s guess if the parties before the Court would comply.  In the States’-Rights environment in which the Court was operating, defiance of judicial authority was often the order of the day.  That habit of defiance was in part the direct result of the contempt national leaders displayed for the judiciary during the fight of the early 1800s.


Eventually, however, the Constitution’s federal structure came to the aid of judicial authority.  When the Constitution was written, all understood the difficulty of subordinating state authority to national ends.  The solution upon which the Convention agreed was to use the courts as the vehicle to assure the supremacy of federal law.  Over the course of history, this fact would time and again lead otherwise recalcitrant national officials to defend national judicial authority.  Federalism, or rather the need to control the States, greatly aided the rise of judicial review.
  We can see this in the shifting positions of President Andrew Jackson.  Jackson was for many years no friend of the courts, but in the face of South Carolina’s claims of nullification and threats of secession he did an abrupt turnaround.  Jackson’s nod to the authority of the Supreme Court signaled the end of the age of defiance.


Of course, the assertion of national authority at a time of heated conflict is only the front story.  At the same time, the idea of judicial review was quietly taking hold.  As courts routinely resolved disputes involving less heated matters, the public became accustomed to the idea of judicial authority.  Even when defiance was rampant, calls for widespread rebellion against the Supreme Court typically were met with stony silence by those unaffected at the moment.  As each defying state in turn found little national support, the judiciary rose.

Changes in popular attitudes became apparent when the Court handed down its greatest gaffe ever, the reviled decision in Dred Scott.  Dred Scott was attacked then, as it has been ever since, but breaking the pattern of the decades before, contemporary critics such as Abraham Lincoln did not so much urge defiance of the Court’s decision as they engaged in dodges to get around the implications of the decision.   An exorcised public did all it could to minimize the weight of the opinion, from accusing the Justices of engaging in a slaveholding conspiracy, to claiming that the question was “political” not legal, and thus outside the realm of courts.


The conflict between judicial authority and popular will represented by Dred Scott ushered in the third period in the rise of judicial authority, that of controlling the courts.  If judicial decisions were going to stick, in ways potentially in conflict with popular will, then the answer was for the people to control the courts to make sure they rendered only decisions the people were prepared to accept.  This era of political control began during the Civil War and Reconstruction.  When politicians feared judicial decisions, they changed the size of the Supreme Court to make sure the Court’s majority represented their views.  When Congress feared the Court might invalidate military control of the South, it stripped the Court of jurisdiction in cases that might raise the issue.  Between the Court’s own bad judgment, and the subjugating responses of Congress, the Court came out of the War and Reconstruction with a deeply tarnished image.  

Ever playing the phoenix, the Court managed during the years following Reconstruction to polish its reputation, and bring itself onto center stage in national politics.  In part the Court did this by ensuring its views were in line with popular preferences.  This was apparent in the judicial rulings that signaled the end of Reconstruction.  Today we look back without favor on decisions such as Plessy v. Ferguson, upholding segregation with the claim that “separate” could be “equal.”  At the time, however, the Court was swimming in the current of popular opinion.  Preoccupied with economic issues, and exhausted by constant conflict, the public had simply had enough.

Central to the Court’s late 19th century rise was its currying favor with those who held power by serving once again as a nationalizing force, this time by clearing away state obstacles to the growth of interstate commerce.  Business became the Court’s constituency, and business was who it continued to play to during the long struggles of the “Lochner era” at the turn of the 20th century.  The Lochner era is the most controversial in judicial history, as the courts repeatedly struck down popular measures like the income tax, child labor, and minimum wage and hour laws.  For reasons that are complex and hard to comprehend, widespread public discontent made little dent in judicial authority.  The result was a loss of faith in law itself.

The third period – of controlling the courts to get favorable outcomes – came to an end in 1937, when Franklin Roosevelt’s plan to pack the Supreme Court foundered on the shoals of popular opposition to Court tampering.  The events of 1937 signaled the commencement of the modern era of judicial review, one that gave the courts a mission, and granted them substantial autonomy to fulfill it, so long as the courts stayed within the tolerable limits of popular opinion.  The Warren Court and the Rehnquist Court both were products of this accommodation between popular opinion and the courts.  Though both courts were highly activist, and both had severe detractors, both courts also wielded great power masterfully to give the Court a central voice in American politics.  


There things have sat, for quite a while now.  The Court has figured out that the public will support judicial review so long as the Justices do their job in roughly the way the public demands.  Those demands can be complex, and even contradictory, at times.  But the Court has been careful to make sure it has enough support for its agenda, and to back away if that proves not to be the case.

Still, there are signs that change may once again be afoot, evident in joint attacks from the left and the right.  Critics on the left decry the Court striking down numerous congressional statutes, such as the remedy provisions in the Violence Against Women, Act, and the Americans with Disabilities Act.  This explains why Democratic Senator Patrick Leahy of Vermont recently said “it is hard to think of a time, certainly in my lifetime, with a more activist Supreme Court than the current one.”
  Though his colleague Republican Senator Rick Santorum of Pennsylvania rarely agrees with Leahy, on this point he had just the same to say, angry about “activist judges who think they can write a better Constitution”.
  Conservatives complain that the Supreme Court has departed from the “original intentions” of its Framers.  They rue the Court’s failure at long last to overrule Roe v. Wade, and they disagree with the Supreme Court that the Constitution protects homosexuality, and permits affirmative action.  

In the heated environment in which the Supreme Court yields great power, the confirmation of new Justices has become a great political battlefield.  There was a time when Presidential nominations were discussed behind the closed doors of the Senate, the outcome revealed with a quiet “aye” or “nay.”  We cannot ask a man what he will do,” Abraham Lincoln explained some 150 years ago, “and if we should, and he should answer us, we would despise him. Therefore, we must take a man whose opinions are known." Today, interest groups mobilize huge resources and media campaigns, and Senators grandstand before the cameras, as all try to discern the views Lincoln disdained asking.  Ultimately the public decides whether – in the sign of the Roman arena – to give the nominee thumbs up or thumbs down.  Here politics and law collide visibly.  

We will return to all this soon enough.  When we do we will be in a better position to make sense of current events.  Already though, we can see that much that gets said about the courts is rhetoric, not reality.  During recent confirmation battles, several Senators made the point that confirmation provides the only opportunity for democratic will to influence the direction of the Supreme Court.  The following narrative demonstrates just how incorrect this is.

Chapter 7
The Switch in Time
“to influence the evolutionary process of constitutional law”

The Crash of 1929 put an end to longstanding Republican claims of being the “party of prosperity,”
 plunging the nation into its worst economic depression.  After three hapless years during which the Hoover Administration attempted to deal with the situation, the country overwhelmingly elected Theodore’s Democratic cousin, Franklin, to govern it.  Possessing no certain agenda, Franklin Delano Roosevelt brought a remarkable spirit of innovation and experimentation to the task.  Central to Roosevelt’s efforts was the expansion of governmental authority – particularly that of the federal government – to address the nation’s “social and economic problems.”  

Time and again, Roosevelt found his program stymied by the Supreme Court.  Judicial decisions invalidated measures central to the New Deal and threatened the overturning of others.  Accustomed to speaking for himself (he was the first President to deliver the State of the Union address in person, and became well-known for his radio broadcast “fireside chats”), here is how FDR explained the situation to his fellow citizens:


The American people have learned from the depression.  For in the last three national elections an overwhelming number of them voted a mandate that the Congress and the President begin the task of providing protection—not after long years of debate, but now.


The Courts, however, have cast doubts on the ability of the elected Congress to protect us against catastrophe by meeting squarely our modern social and economic conditions.


A man of action as well as words, in 1937 Roosevelt launched history’s boldest attack on the Supreme Court.  In common parlance, he proposed “packing” the Court with as many as five additional Justices.  The debate over Roosevelt’s plan riveted the nation for five months.  In the heat of controversy, the Supreme Court apparently changed direction, the famous “switch in time that saved the Nine”.
  Subsequently, Roosevelt’s plan went down in defeat.


The Court’s ostensible “switch” has held the focus of constitutional scholars ever since.  And with good reason.  Following the events of 1937, the Court abdicated almost entirely its role as the censor of economic regulations.  There is universal agreement that although Roosevelt “had lost a battle, he had won the war.”
  In the next few years, the meaning of the American Constitution changed dramatically.  Could this constitutional change be explained as anything but the nation’s most fundamental and enduring law caving to the pressure of politics?

The Supreme Court’s switch has become constitutional law’s great “whodunit.”  All agree something changed the Constitution profoundly beginning in 1937.  The question is whether it was “law” or “politics”.  Scholars pour over the documentary record of the period, looking to prove that the Justices bowed to political pressure, or – alternatively – to establish that the change, when it came, was through the normal evolution of the law. 

By panning the historical camera back, to explore much more than those five fraught months in the spring of 1937, the mystery simply resolves itself.  A panoramic perspective reveals that between the late 1920s and the early 1940s, constitutional law was transformed in a manner wholly consistent with the broad wishes of the American public. It seems both unnecessary and impossible to say whether the transformation was “law” or “politics”.  Robert Jackson, one of Roosevelt’s leading lieutenants, and later a Supreme Court Justice, explained that what “we demanded for our generation was the right consciously to influence the evolutionary process of constitutional law, as other generations have done.”  Jackson proudly noted that his generation had “won its fight,” in part in ways legal (“by persuasion of the Court itself”) and in part in ways political (“by trying to influence the choice of forward-looking personnel”).  Constitutional change was effected most enduringly, as Jackson said so aptly, by “mashalling the force of public opinion.”

“The Nation asks for action, and action now”

It is difficult to capture the depth and breadth of misery of the Great Depression.  Between the Crash and the 1932 election, unemployment rose to fully twenty-five percent, while industrial output and prices both dropped by roughly a third.
  Steel mills were running at twelve per cent of capacity.
  The mortgage default rate among urbanites was about twenty percent, though that number doubled in some cities; fully forty percent of farm owners lost their land.
  The economic downturn spared few on the economic spectrum.  The nation’s poorest were forced to live in shanty towns – “Hoovervilles” – and ferret through trash dumps seeking subsistence.
  Running for the Republican nomination in 1936, Senator William E. Borah said Americans “have seen hunger and nakedness and millions of children undernourished . . . [t]hey have been made to know what it is to approach dependent old age.  They have lost their homes, millions of them, and seen their savings swept away.”


In the face of widespread suffering, President Herbert Hoover’s response appeared remarkably impoverished.  As Secretary of Commerce during the Harding Administration, Hoover had worried himself over the problem of unemployment during times of depression, and had advocated the use of public works programs to combat it.
  But Hoover believed the primary responsibility rested with state and local governments.
 The States, though, were under tremendous economic pressure, and either would not or could not do much.
  Hoover’s remark in 1931 that he would jump start the Federal effort “if the time should ever come that the voluntary agencies of the country together with the local and State governments are unable to find resources with which to prevent hunger and suffering in my country” must have seemed oblivious to the reality millions of Americans faced.
  


The country cried out for action.  Farmers, the hardest hit by a complete collapse of farm prices,
 went on food “strikes” dumping overabundant goods rather than bring them to market.
  Mississippi Governor Theodore Bilbo famously quipped “Folks are restless.  Communism is gaining a foothold.  Right here in Mississippi some people are ready to lead a mob.  In fact, I’m getting a little pink myself.”
  Respectable voices welcomed dictatorial leadership.
  Witness Senator David Aiken Reed of Pennsylvania: “I do not often envy other countries their governments, but I say that if this country ever needed a Mussolini, it is now.”


Into the breach stepped Franklin Roosevelt and the Democrats, calling for “drastic changes in economic governmental policies”.  The Democratic program was vague, and conservative in its own right, but it stood in contrast to Republican insistence that “[t]he people themselves, by their own courage, their own patient and resolute effort in the readjustment of their affairs, can and will work the cure”.
  Two critical speeches of FDR’s touched the national nerve.  In his famous “forgotten man” radio address of April 7, 1932, he cried “we are in the midst of an emergency at least equal to that of war” and called for the government “to provide at least as much assistance to the little fellow as it is now giving to the large banks and corporations”.
  Then, at Ogelthorpe University in May of that year, Roosevelt delivered what would become his mantra:  “The country needs and unless I mistake its temper, the country demands, bold, persistent experimentation.”


The Democrats swept into power with wide support.  The electoral college margin was 472-59, with FDR taking 7 million more votes the Hoover out of some 38 million cast.
  Many Republican Progressives – the “insurgents” – came to his support.
  Polling data suggested Roosevelt’s victory was aided by business owners and people of all economic classes.


As Roosevelt was sworn into office (he insisted on repeating the oath, rather than just uttering the customary “I do”), the country faced collapse.  The winter of 1933 was full of hunger and despair.
  By inauguration day, the banks in thirty-eight states had closed their doors, and major stock and commodities exchanges had ceased trading.
  Speaking to the Nation in his inaugural FDR conceded “[o]nly a foolish optimist can deny the dark realities of the moment.”  Still, [t]his great Nation will endure as it has endured, will revive and will prosper.”
  All recall his famous line “the only thing we have to fear is fear itself,” but the end of the sentence spelled his agenda:  “which paralyzes needed efforts to convert retreat into advance”.  “The Nation asks for action, and action now,” and Roosevelt promised to deliver it.


The initial burst of New Deal legislation – Roosevelt’s “first hundred days” – was enacted with broad bi-partisan support.  “The House is burning down, and the President of the United States says this is the way to put out the fire,” said the House Minority Leader, as the House passed FDR’s banking bill (by acclamation) after thirty-eight minutes of debate.”
  What followed was an alphabet soup of new agencies and programs to aid the farmers (the Agricultural Adjustment Act), industrial recovery (the National Industrial Recovery Act), and provide relief (The Civilian Conservation Corps, Public Works Administration, and Tennessee Valley Administration).
  

Echoing successful World War I measures, much of the initial program involved cooperative government-corporate efforts.  The NIRA was the signal venture of the first hundred days.  As Justice Brandeis explained, “rightly or wrongly (he thought wrongly), many persons think that one of the major contributing causes [of the Depression] has been unbridled competition”
  The NRA attempted to deal with the problem by permitting businesses to enter into cooperative codes of fair competition, which also had to include provisions for collective bargaining and wages and hours.
  


The initial spirit of cooperation began to cool by 1934.  Roosevelt increasingly faced opposition among the upper-class and business interests, often framed in constitutional terms.  In the summer of 1934 the ostensibly bi-partisan American Liberty League formed to oppose New Deal policies, leading Newsweek to observe that the “Tories have come out of ambush”.  The Chamber of Commerce repudiated the New Deal, and Herbert Hoover wrote “The Challenge to Liberty” in which he liked Roosevelt’s program – which he called “National Regimentation” – to “fascism, Socialism, Communism, or what not.”  

Still, in the mid-term elections of 1934, Roosevelt’s party scored a stunning victory.  Reversing the usual terms of a mid-term election, the opposition Republicans actually lost thirteen seats in the House.  William Borah explained why:  “They have offered the Constitution – but the people can’t eat the Constitution.”  Democrats now held xxx of the House’s seats, and over two-thirds of the Senate.    The New York Times called it the “most overwhelming victory in the history of American politics.”


Roosevelt engaged in another breathtaking burst of legislative initiative in the late spring and summer of 1935.  With business deserting him, Roosevelt turned in a somewhat different direction in his second “hundred days.”
  Now, the “disciples of Mr. Justice Brandeis” came to the fore in FDR’s counsels.  “They oppose concentration of power either in business, labor or government.”  FDR pushed through Congress the Social Security Act, regulation of banking and public utilities, a tax bill, and the “Guffey Bill” – a “little NRA” for the coal industry.  He also lent his backing to the Wagner Act, a labor measure ensuring the right of collective bargaining under federal auspices.
  The legislative rush was so intense that by its end regulated entities were begging for a rest.
 

 “A State cannot do it, and the Federal Government cannot do it”

Roosevelt was, to this point, triumphant.  “He was obeyed by a docile Congress.  He was adored by many millions of voters.  His enemies . . . cried out plaintively, but they had been reduced to a strictly vegetable state.  Who was there to say him nay?”
  

Roosevelt’s stumbling block, as the country was to learn soon enough, was the Supreme Court.  From the beginning, it was clear the fate of the New Deal rested not with the Congress or the voters, but the Justices.  That the Court he inherited posed a potential threat was something Roosevelt understood well.  In a campaign speech in ’32, Roosevelt incurred criticism for stating that as of March, 1929, “the Republican Party was in complete control of all branches of the federal government”
 – suggesting the Court was but a political arm of  the Republican Party.  

The composition of the Court made it anyone’s guess (and guessers were busy guessing) what would happen when the Justices encountered the New Deal.  There were three identifiable “camps.”  “On the one side were four Tories”.
  The conservative Justices were McReynolds, Butler, Sutherland, and Van Devanter.  They were called “the Four Horsemen of the Apocalypse” because their opinions employed “the logic of would-be”:  “If this statute were held valid, behold what other measures might be enacted and would have to be upheld.”
  (One pundit called this the “argument ad horrendum”.)  From these four, exclaimed FDR’s Attorney General Homer Cummings, “the Administration could not expect a favorable vote if the Angel Gabriel made the argument.”
   Poised against them were three “liberals” – Brandeis, Cardozo, and Stone.
  And in the middle, holding the balance of power, were Herbert Hoover’s appointees:  Chief Justice Charles Evans Hughes, and Justice Owen Roberts.

Early decisions suggested Justices Hughes and Roberts would swing to the left.  In early 1934 the Court resolved the Blaisdell case, involving a Minnesota mortgage moratorium law enacted when the state’s farmers were near revolt.  Upholding the measure, the Chief Justice acknowledged that “[w]hile emergency does not create power, emergency may furnish the occasion for the exercise of power.”
  The difficulty with this argument, as Justice Sutherland, writing for the Four was quick to point out, was that the Constitution itself had been drafted when the economic situation was desperate, and the Framers pretty clearly aimed its provisions against similar measures.  “The present exigency is nothing new,” Sutherland insisted:  The Constitution “does not mean one thing at one time and an entirely different thing at another time.”
  Justice Brandeis, who joined Hughes’ majority, penned a personal note to “My dear Sutherland”.  “This is one of the great opinions in American constitutional law.  Regretfully, I adhere to my error.”

Blaisdell was followed by the decision in Nebbia v. New York, raising a challenge to New York’s minimum price law for milk.  Justice McReynolds, citing the controversial but nonetheless enduring decision against the minimum wage in Adkins, reminded that “[t]his Court has . . . emphatically declared that a State  lacks power to set prices in similar private businesses.”
  But McReynolds was in dissent.  Writing for the five-person majority, Justice Roberts was undeterred:  “Neither property rights nor contract rights are absolute.”
  “The due process clause makes no mention of sales or of prices any more than it speaks of business or contracts.”
  “So far as the requirement of due process is concerned,” he wrote, “. . . a state is free to adopt whatever economic policy may reasonably be deemed to promote the public welfare.”

This seemed truly radical stuff.  Constitutional scholar Edward Corwin called Nebbia “revolutionary when put alongside the type of constitutional law which the Court had been handing down the past decade and a half.”
  Lawyer, statesman, and later reform politician Dean Alfange remarked that the Nebbia Court “proceeded calmly to tear down the limitations upon price-fixing which it had set up during the past few decades and so naively as almost to give the impression that such limitations had never existed.”  Although Administration officials worried about the narrow margin in the cases, “to the lay public” the decisions “were rather reassuring in their results”.

Nebbia and Blaisdell involved state laws, but the federal government won one as well in early 1935, when the Court upheld its decision to take the Nation off the gold standard.
  So huge was the interest in the cases that the Court took the unprecedented step of announcing at the end of each week that the decision was not coming down the next Monday.
  In the event of a loss, Roosevelt had a speech ready to give defying the Court, and quoting Lincoln at his first inaugural.
  Dissenting angrily, Justice McReynolds declared from the bench that “[a]s for the Constitution, it does not seem too much to say that it is gone.  Shame and humiliation are now upon us.”

Roosevelt’s honeymoon with the Court came to an abrupt end later in 1935.  In the first constitutional decision ever holding that Congress had delegated authority too broadly to the Executive, the Court struck down an industrial code adopted as part of the NIRA.
  Then, the Court invalidated Congress’ retirement plan for railroad workers, a move Justice Stone feared “will plague us as long as the famous Bake Shop Case did.
  Finally, on “Black Monday” the Court ruled three times against the Administration in one day, the leading event being its wholesale voiding of the NIRA in the Schechter Poultry case.
  The latter decision came as a particular shock because the Court was unanimous in its conclusion.
  Even as far away as Great Britain, Schechter was “the thunderbolt judgment of the Supreme Court of the United States, which has struck down a vast scheme of remedial legislation in that country.”
 By the end of 1935, newspaper editors voted “United States Supreme Court rulings affecting the New Deal” the leading story of the year.
  

The big problem with the invalidation of the NIRA, as Roosevelt explained to the country, was its portent for the future.  By the time of the Schechter the law was just months away from expiration, and was perceived as widely unpopular.  Said Thurman Arnold, Yale Law Professor on leave to the New Deal:  “William Randolph Hearst, Clarence Darrow, the Chicago Tribune, the American Bar Association, Huey Long, and Senator Borah all thanked God for the Supreme Court, each making the decision a symbol of a different point of view.”
  (History’s quick condemnation of the NRA may be a bit hasty yet; polls showed that in later years a majority of Americans believed the law should be revived.)
 Roosevelt famously complained “[w]e have been relegated to the horse-and-buggy definition of interstate commerce.”  Worrying over the future, he asked:  “Does the decision mean that the United States Government has no control over any economic problem?”

Roosevelt’s comments about Schechter were interpreted as an attack on the Court, which “was still one of the most revered institutions in the land”
.  All FDR was suggesting was that if the Court adhered to its views, amendment of the Constitution might be necessary.
  As events unfolded many came to believe this the proper route to follow, but at the time a “broad cross-section of Democrats joined with Republicans in condemning the constitutional amendment route”.
  Public reaction to his “horse-and-buggy” comment persuaded FDR that “the occasion and tone of his remarks constituted a blunder” and from here on out he was much more circumspect in responding to unfavorable decisions.

FDR’s chastening was the Court’s emboldening.  Constitutional historians have wondered why the Court, after its decisions initially favorable to the New Deal, took a sharp turn to the negative.  The matter was far less perplexing to New York Times journalists Joseph Alsop and Turner Catledge, who wrote “The 168 Days,” following defeat of FDR’s Court plan:  “Surely the howls of the editorial pages, the bellows of the politicians and the milder evidences of displeasure suggested to Roberts and the Tory justices that the performance of the NRA decision might be repeated with impunity.
 

Next to go was the Agricultural Adjustment Act, FDR’s elaborate plan to bolster farm prices.  “From 1929 to 1932 available cash income from farming operations . . . dropped from five billion to barely one and a half billion dollars” with “devastating” effect on “rural life.”
  The AAA “sought to restore the relative level of farm income” basically by paying farmers not to grow over-abundant crops.  The fees were paid from a tax imposed on processors of farm products.
  Writing for six-person majority that included the Four Horsemen and the Chief Justice, Justice Roberts adopted an extremely broad definition of Congress’ power to tax and spend for the “general welfare.”  In Roberts’ view, though, the AAA was not so much a spending provision as it was “a statutory plan to regulate and control agricultural production”.  As such, it was “a matter beyond the powers delegated to the federal government” because it “invades the reserved rights of the states.”

The AAA decision set off a firestorm.  “Certainly, very few people, New Dealers, students of constitutional law, and Republicans alike, were prepared for the Court’s sweeping condemnation of the Administration’s agricultural policy.”
 The New York Times’ savvy correspondent Arthur Krock observed that after this decision even the most steadfast defenders of judicial review “must be aware . .  . that a great national debate of the issue, with possible action by the people, is drawing near.”
  The six Justices in the majority were hung in effigy in Iowa, and calls for constitutional amendments now were heard with some regularity.
  Critics were irate that the Court seemed to take away with one hand what it gave with another.  “A power is delegated to Congress but Congress has no right to exercise the power when the right of a state is affected. . . . [A] power cannot be delegated and reserved at the same time.”
  The cruel irony of the Court’s opinion was “the fact that no state has ever undertaken any serious exercise of such power, and,  . . could not possibly make any such regulation effective.”

This time the opposition was aided by blunt words from the Court’s dissenters.  Justice Stone was scathing.  Courts, he reminded his colleagues “are concerned only with the power to enact statutes, not with their wisdom.”  On matters of policy, democracy was the rule. Echoing the long-ago Munn decision, he said “[f]or the removal of unwise laws form the statute books appeal lies not to the courts but to the ballot”.
  Commenting on the majority’s “ad horrendum” argument, he reminded his colleague “So may judicial power be abused . . . Courts are not the only agency of government that must be assumed to have the capacity to govern.”
  

Then, in its Carter Coal decision of May of 1936, the Court “shot the Guffey Coal Control Act all to pieces”  “A majority of five literally demolished the statute” reported the Wall Street Journal.
  The law was intended to ensure labor peace in what the Journal called “the country’s most important ‘sick industry’”.
 As Robert Jackson explained it, “conditions in this industry were of grave national concern.”  “Coal shortages and high prices” had plagued the nation, and labor strife had occasioned frequent use of federal troops.
  The Act allowed for wage and hour agreements, and “confer[red] the power to fix the minimum price of coal at each and every coal mine in the United States.”
  FDR had urged Congress to pass the statute even though after Schechter “no one is in a position to give assurance that the proposed act will withstand constitutional limits. . . .  I hope your committee will not permit doubt as to constitutionality, however reasonable, to block the suggested legislation.”

As with Schechter Poultry, the Carter Coal decision severely limited congressional authority under the Commerce Clause.  In Schechter the Court had held the NIRA code for the poultry business invalid because by the time the chickens were sold, “interstate commerce” already had come to an end.  The Guffey Act represented the other end of the problem.  Everything regulated here “constitute[s] intercourse for the purposes of production, not trade,” said the Court’s majority. 
  In light of what was to come, the Chief Justice’s separate opinion was particularly interesting.  The dissenters thought this specious:  “Mining and agriculture and manufacture are not interstate commerce considered by themselves, yet their relation to that commerce may be such that for the protection of the one there is a need to regulate the other.”
  The Wall Street Journal wondered “If the federal authority cannot be extended over coal production it is hard to imagine how it could be spread over other industries.”
  

The final lightening bolt came on June 1st, when a five-person Court majority struck down New York’s minimum wage law for women.  This decision struck observers as implausible.  Nebbia had seemed to signal that such laws would have been upheld.  How then to explain Justice Roberts inexplicably (and silently) joining the Four Horsemen to strike the law down?  Tipaldo placed the Nation in a regulatory void.  Carter Coal had limited federal authority over wages because “the evils are local evils over which the federal government has no legislative control.”
  Yet, in Tipaldo the Court was denying local authorities this very authority, relying upon the Due Process Clause.  FDR captured the sentiments of many when he said the decision created a “no-man’s land where no Government—State or federal – can function . . . A State cannot do it, and the Federal Government cannot do it.”

Tipaldo was met with “[a]stonishment, indignation and disappointment” and this time it was not just among New Deal supporters.
  Republican Hamilton Fish of New York took to the floor of the House to observe that the Republicans had freed three million Negro slaves and “called on both parties to ‘emancipate three million women and children workers . . . to defend women and children from chiselers from human rats who fatten on the blood of unprotected workers.”
 Commonweal deemed the decision “a blunder of magnitude.”
  According to Merlo Pusey, Chief Justice Hughes’ fawning biographer, “[a] rumble of discontent swept over the land.

“the personnel of the Federal judiciary is insufficient”

“The answering attack on the Court came . . . just three months after the [1936] election.”
 On February 5, 1937, in an elaborately-orchestrated Cabinet meeting and press conference, Roosevelt announced his plan for the “reorganization” of the federal judiciary.  “The simple fact is that today a new need for legislative action arises,” his Message to Congress explained, “because the personnel of the Federal judiciary is insufficient to meet the business before them.”
  

Roosevelt justified the plan as an efficiency measure for the federal courts generally.  The Plan and supporting documents sought to establish a mounting case backlog.  Among other solutions, such as a “proctor” who could assign a flying squadron of judges, there rested a provision for adding new jurists.  Its crux:  for any judge who did not retire upon reaching the age of 70, the President was empowered (within limits) to appoint additional judges.  The Plan wrapped the Supreme Court in with the other federal courts, drawing no special attention to the high bench.
  Given the current composition of the Supreme Court, absent retirements FDR would get six new appointments.


Roosevelt’s maneuver was widely attacked as disingenuous.  Although the Plan looked like “a routine and moderate effort to speed up justice and improve the whole Federal bench,” reported the conservative New York Herald-Tribune, “beneath this veneer of politeness, the brutal fact is that President Roosevelt would pack the Supreme Court with six new justices of his own choosing.”
 Herbert Hoover said “[t]he real issue is whether the President by the appointment of additional judges upon a Supreme Court shall revise the Constitution.”  

Walter Lippman accused Roosevelt of acting “suddenly, by indirection, and without consulting the people.”  The latter was reference to the fact that, as many observed, Roosevelt had not signaled at any time during the recent electoral contest that the Court was on the table.  “There is nothing in the Democratic platform about the proposed rape of the Supreme Court,” Hamilton Fish objected volubly.  The platform, to the extent it spoke to the issue at all, simply promised to seek “clarifying amendments” should economic problems prove unable to be “effectively solved by legislation within the Constitution.”


History suggests Roosevelt’s plan, rather than being too clever, might have been insufficiently so.  It is true Roosevelt was quiet about the Court during the election, but it hardly is the case that the Court was not an issue.  Political realities necessarily influenced the timing of the plan, as well as its specific form.  Still, in developing the plan, FDR and his advisers tapped well into public sentiments about the nature of the Constitution and the role of judicial review, sentiments that had shifted noticeably since the Lochner era.  He also had Reconstruction era precedents on his side.  All FDR might have failed to do was wrap his plan in a pleasing enough package.


“Means must be found . . . .”

Politics first.  Through its striking of New Deal legislation and its apparent strictures on new experimentation, the Court in the spring of 1936 was presenting an insuperable problem for the Democrats.  Parties win elections by setting out and pursuing agendas that appeal to the public.  Roosevelt and his advisors believed the Court to be stomping on his agenda and his election chances both. As Robert Jackson put it “The President must stand for re-election.  Each judicial decision which denounced or undid his legislative policy would tend to discredit his administration.”
  According to Arthur Krock of the Times, Democrats “feared a reaction against a government which fared so badly in a tribunal so respected.”
    

In short, the question was whether there was greater peril in fighting the Court’s decisions, or acquiescing.  The Wall Street Journal lead on the Carter Coal decision was that it “left the Roosevelt administration on the horns of a dilemma.”
  Though Tipaldo actually appeared as though it might help, because it alienated Republicans from the Court as well, this only sharpened the problem for the Democrats:  “they are equally sure that this gain would be lost if any substantive remedy were proposed” as “[a]n amendment is difficult to write, and most dangerous to defend.”
  

Roosevelt’s judgment clearly was that he had to tread lightly on this delicate issue.    His victory in the 1936 election was hardly foreordained.    The Republican Party, split between those who wanted to moderate their policies and those who wanted to go full-bore after the New Deal,
 was unified in its desire to win.  “Not in so many years of the history of the Republican Party,” reported the New York Times, has there been such a mélange of method and principle for the sake of a united political front.”  They settled on the relatively liberal Alf Landon of Kansas as their standard bearer, the only Republican Governor to survive the massacre of 1934.
  Unlike in 1932 and 1934, Republican faithful anted up a war chest that was almost twice that of the Democrats.
  

For all anyone knew, Roosevelt was in a horserace, and he had to watch his step.  Virtually no report had Roosevelt running away with the election.
  The Literary Digest, long the bible of polls, predicted that Landon would win handily.
  The Gallup Poll, which proved far more accurate and became the new polling standard, had it close all the way to the end.  Even Gallup ultimately underestimated Roosevelt’s state margins.
  

Despite Roosevelt’s pussyfooting, voters knew perfectly well the Court was an issue.  They had the Republicans to thank for that.  In the run-up to the contest, Republican Party conferences were held throughout the Midwest.  “These men and women,” reported Turner Catledge, “have decided to fight for ‘preservation of the Constitution’ and to rejuvenate the much demoralized Republican party”.
  A keynote speaker declared “the supreme issue of the hour is the preservation of basic principles of the Constitution.”
  The party platform was unequivocal on the issue, saying Roosevelt had “flouted” the “integrity and authority of the Supreme Court” and promising “to resist all attempts to impair the authority of the Supreme Court of the United States”.  In his closing speech of the campaign, at Madison Square Garden, Landon went after Roosevelt in just the terms the Democrats feared, claiming he “has been responsible for nine acts declared unconstitutional . . . He has publicly belittled the Supreme Court of the United States.”

The electorate also understood the fundamental policy issues at stake.  The “average lay citizen . . . knew – and he was not allowed to forget—which of the two major parties was more closely aligned with the type of social legislation that was banned by [Tipaldo].”
  The Republicans had signed on to some of the major New Deal programs, such as Social Security and increased protection of workers.
 How could they not, and have any hope of winning?  Still, their platform restated their “unalterable conviction” the future rested “not so much on the wisdom and power of government, as on the character and virtue, self-reliance, industry and thrift of the people”.  Roosevelt, in sharp contrast, made clear it was all about government activism on behalf of the people.  “For twelve years this Nation was afflicted with hear-nothing, see-nothing, do-nothing Government,” he said, attacking the Republicans in his final speech at Madison Square Garden.  “[I]nstead of twirling its thumbs,” his Administration had “rolled up its sleeves” and would keep them that way
  His presented an overflowing and familiar agenda, a litany prefaced repeatedly with “Of course we shall continue . . . “.
  He acknowledged that his policies had made him a lightening rod:  “Never before in all our history have these forces been so united against one candidate as they stand today.”

Given a choice, the voters handed Roosevelt one of history’s great electoral victories.
  A remarkable new coalition of urbanites, blacks, labor, northern liberals, reliefers, Jews and Catholics flocked to the Democratic Party banner, transforming American politics for decades to come. Taking all the states but Maine and Vermont  (“as goes Maine, so goes Vermont”), Roosevelt beat Landon by eleven million votes out of twenty-seven million cast.  Time Magazine called it “a political Johnstown flood”, in which Democrats captured an almost 250 vote majority in the House and held the senate 75-17.

“such an act might perhaps . . .   persuade some of the older judges to resign”
The election only exacerbated Roosevelt’s Court problem.  “Mr. Roosevelt had promised more than he could deliver,” wrote Merlo Pusey.  “The voters had instructed him . . . to go ahead with his plans” but he could not do that without “breaking through what appeared to be a blockade of judicial decisions.”
  Much of Roosevelt’s existing legislative agenda was already under assault:  “Attacks were pending on such legislation as old-age benefits, unemployment compensation, railway pensions, the Labor Relations Act, the Public Utility Holding Company Act, and many others.”
  “Two obstacles still interpose,” reminded the conservative Herald-Tribune after the election:  “They are the Constitution and the Supreme Court.”
  

  Roosevelt highlighted the problem in his live January 1937 State of the Union address.  “The statute of the N.R.A. has been outlawed.  The problems have not.  They are still with us.”  So too, he said, were the problems faced by labor and agriculture, which could not be solved “through parallel and simultaneous action by forty-eight States”.  “Means must be found,” FDR insisted, “to adapt our legal forms and our judicial interpretation to the actual present national needs of the largest progressive democracy in the modern world.”  Roosevelt made it clear the judges were the problem, saying he did “not ask the Courts to call non-existent powers into being” but there was a “right to expect that conceded powers of those legitimately implied shall be made effective instruments for the common good.”
 Every line in Roosevelt’s speech that could be construed as an attack on the Court played to loud applause.
  


Roosevelt believed the constitutional amendment route, which so many would advocate in the coming months, possessed very practical shortcoming.  He was seeking swift and certain action.
  It would be difficult to get all the parties to agree on one amendment among the swirling alternatives, and to draft language that would achieve its goals precisely.  Even if key players agreed on one amendment, getting it passed would be an enormous challenge.  “No amendment which any powerful economic interests or the leaders of any powerful political party have had reason to oppose has ever been ratified within anything like a reasonable time” Roosevelt explained to the public after the fight was on:  “thirteen states which contain only five percent of the voting population can block ratification even though the thirty-five States with ninety-five percent of the population are in favor of it.”
  Then, there were still the Justices.  “Judges who resort to a tortured construction of the Constitution may torture an amendment,” Robert Jackson would say to Senators in the hearings on the bill.

As early as 1934, following the Railroad Retirement decision, FDR’s Attorney General Homer Cummings had begun looking for a solution.  Writing to an Assistant Attorney General he asked “Has any study been made in this office of the question of the right of the Congress, by legislation, to limit the terms and conditions upon which the Supreme Court can pass on constitutional questions?”
  In 1936, after the AAA was felled, Roosevelt asked Cummings “What was the McArdle case . . . . ?  I am told that the Congress withdrew some act from the jurisdiction of the Supreme Court?”
  Cummings assured him the “whole matter has been the subject of considerable study in this Department”.
  By November of that year, Roosevelt received from his staff a draft of a bill that would have stripped the jurisdiction of the Court to review “the determination of the Congress that a particular law and the requirements thereof are necessary and proper exercises of [congressional] power”.


Addressing the membership of the Supreme Court had particular appeal to FDR, who possessed no great love of judicial supremacy.  Recall that during the Gold Clause controversy, he had been prepared to defy the Court, a suggestion he floated again to the Cabinet privately after Butler.
   He also harbored a sort of pique at the Court for not playing along.  After his election he apparently dropped hints that he would like to consult with the Court from time to time as to how to achieve his objectives, a suggestion that obviously was not taken up.
  Then, he had none of his own appointments to the Court, a situation where, the Nation commented, “the Roosevelt luck . . . has not operated.”
 It certainly appeared as though some of the older Justices were holding on to deny him a chance to change the Court.
  

Court-packing certainly had a pedigree.  On occasion Roosevelt would mention the British example of “packing” the House of Lords to gain acquiescence to shifting power to the Commons.
  More to the point, though, were the changes in the size of the Supreme Court throughout history, particularly during Reconstruction.  These precedents figured heavily in the Administration’s presentation of its case, especially in the testimony of Robert Jackson.  Rejecting the plan, the Senate Judiciary Committee would labor hard – one might say disingenuously – to discount these prior shifts in the size of the Court.


The difficulty was that, as Roosevelt and his advisors were well aware, tampering with the size of the Court was “taboo”.
  For this reason packing the Court initially was considered a “distasteful idea”.
  Cummings noted in his diary “substantial objection in the country to a deliberate addition to the SC for the purpose of meeting the present situation” and for this reason “we were probably unduly terrified by a phrase”.


Eventually, the combined efforts of those seeking a solution came together in the plan that FDR and Cummings believed provided enough cover.  Edward Corwin, a political scientist and constitutional scholar at Princeton, and a public intellectual who also was a sometime advisor of the administration, published an article in a Philadelphia paper suggesting a limitation on judges holding office after the age of seventy.  This occasioned a letter from a colleague at Harvard suggesting something akin to what FDR ultimately proposed, that the President could appoint a judge any time a sitting judge reaches seventy without retiring.  Corwin passed the suggestion on to Cummings, who liked it.
  At about this time, Cummings stumbled into an ironic “precedent” for the idea:  while Attorney General, Justice McReynolds had proposed precisely the same thing for lower court judges.
  (Cummings also truly was concerned about backlogs and inefficiency in the lower courts, and hoped that reform would be a legacy.
)  When put together in a package, the idea appealed to FDR, who decided to go ahead with the plan.


It is not at all clear that Court “packing” was the intended result.  Corwin’s colleague wrote, “such an act of Congress might perhaps persuade some of the older judges to resign without the necessity of making additional appointments”.
  Robert Jackson subsequently said the same, that the hope was those over seventy would retire, “which the message was something of an invitation to do.”
  Of course, the message sent to the Justices could be understood as possessing more clarity than an “invitation”; Corwin’s colleague called it a “threat.”  As Roosevelt’s cousin had said some decades earlier, facing a similar challenge, “I do not know much about the law, but I know one can put the fear of God into judges.”


“The real difficulty is not with the Constitution but with the Justices”


Roosevelt’s decision to proceed with the Court plan did more than make sense politically.  It possessed a deeper logic that played directly into changing public sentiments about the nature of the Constitution and the role of judicial review.  The period from the Lochner era to the Court-plan frequently is seen as one common struggle over judicial authority.
  In truth, there were many discontinuities—much changed as the debate progressed.  At the start, in the 1890s, the Constitution was seen as fixed; the judges were believed unfaithful when they molded it to their views.  By the mid-1930s, the Constitution widely was understood as greatly flexible; the error of judges now was in failing to construe it as the public believed it should be construed, to keep up with the changing times.
  During the Lochner era the Court was criticized for interfering with democratic will; by the time of Roosevelt’s attack, the dominant criticism was of the old age of the Justices, and their being out of step with the times.


Legal Realism was the reigning ideology of the Roosevelt administration.
  During the New Deal many of the realists in the academy departed their posts temporarily for administration assignments, or otherwise devoted themselves to the government program.
  Many government attorneys had been trained in the realist academy before coming to Washington, among them the numerous Frankfurter protégés—the “Happy Hot Dogs”.


Administration realism reflected increasingly common thinking outside the academy and the government.  Academics noted this frequently.  As early as 1933 the intellectual Max Lerner said “[t]he prevailing view of the function of the Court is thoroughly realistic.  It sees the Court as a definite participant in the formation of public policy, often on matters of far-reaching economic and social importance.”  Charles Fairman, a leading legal scholar, said “we do not flinch from the fact that the justices do make constitutional law.”
  Perhaps the best evidence of comfort with realism was the frequency with which people quoted (typically out of context) Chief Justice Charles Evans Hughes’ comment – made while he was Governor of New York – that “We are under a Constitution but the Constitution is what the Judges say it is.”
  Roosevelt quoted Hughes to this effect in his fireside chat on the Court plan. 


The country had traveled a long way to this pervasive realism.  Remember James Weaver, the People’s Party candidate in 1892?  In A Call to Arms, Weaver expressed disgust with one of the Justices who, when narrowing a prior precedent, gave as a reason that the membership of the Court had changed in the interim.  “What had that fact to do with the Constitution,” he asked?  “Are we to have a new interpretation of that instrument every time we have a change of judges?”
  “[W]hen we want fixedness of law,” Weaver complained, “we find ourselves standing upon shifting sands.”
  Walter Clark found frustrating the naïve view of “the masses . . . that law is the one stationary, unmoving, and immovable thing in all creation, and that precedents bind judges and lawyers to the past, hand and foot.”
  Roscoe Pound, talking perhaps only of the legal profession, said “It is felt that a law cannot be constitutional now if it would have been unconstitutional one hundred years ago.”
  (Ahead of his time, he insisted “In fact it might have been an unreasonable deprivation of liberty as things were even 50 years ago, and yet be a reasonable regulation as things are now.”)  


Because the meaning of the Constitution was fixed, judges were understood to be acting improperly when they departed from settled law.  It was a matter of some scorn that judges would treat the Constitution “as a peg on which to hang predilections in politics and sociology and call them law.”
  This explains all the uproar about the novelty of “liberty of contract.”
  Having lost the income tax case on behalf of the Government, Edward Whitney expressed dismay that the Court had disregarded settled precedents, had failed to adhere to the doctrine of stare decisis.  In light of what was to come, his comments are telling:


It is because of this doctrine of stare decisis –standing to decisions – that the Supreme Court, though its membership has continually been replenished from the political world, has itself stood in the public esteem so far above all politics. . . . If the court establishes the doctrine of change, the people, by adding new justices, can control and direct the movement.”


By the time of the New Deal, it was widely understood that judges’ philosophies necessarily influenced constitutional understandings.  In a 1931 article about the Chief Justice the New York Times said “theoretically . . . no Supreme Court Justice is either liberal or conservative, since the court’s duty is to interpret the law, not to decide public policy.”  Then, it tore down the gauze:  “Actually most important cases do come before the court in such a form that a judge’s philosophy of law, of government and of human relations must enter into his construction of the Constitution and the statutes.”
  If this was news then, it was not a short time later.  An article in the Yale Law Journal explained that “[c]riticisms of the Court are centered not on the fact of flexibility of constitutional interpretation, which is inescapable and indeed desirable.”  Rather, the issue is “whether the Court reflects the prevailing mores”.


When the Court claimed otherwise, it was assumed this was but a necessary fiction.  Justice Roberts was ridiculed for his assertion in Butler that his sole task was “to lay the article of the Constitution which is invoked beside the statute which is challenged and to decide whether the latter squares with the former.”
  “Candor is a luxury the Court cannot afford,” is all one commentator could speculate.


Most felt it was the job of the judges to ensure the Constitution was kept current with the times.  Senator Norris declared on the floor of the Senate “Our Constitution ought to be construed in the light of the present-day civilization instead of being put in a straightjacket made more than a century ago.”
  Akin was FDR’s plea in his State of the Union address:  “The vital need is not an alteration of our fundamental law, but an increasingly enlightened view with reference to it.”
  Although the Senate Judiciary Committee would disagree with Roosevelt on the means of changing the Constitution, the Senators conceded that “[t]rue it is, that courts like Congresses, should take account of the advancing strides of civilization.  True it is that law, being a progressive science, must be pronounced progressively and liberally”.


None of this meant abandoning the Constitution.  The sitting Justices simply had lost sight of the document’s built-in flexibility.    Writers and speakers frequently invoked the Framers, and especially John Marshall, for the proposition that the Constitution had been written to endure in changing times.
  In 1934, the President of the Federal Bar Association gave a radio address entitled John Marshall and the New Deal, making this point.
  After the fight was over, and the Court had changed direction, Robert Jackson said the change “had been in the nature of a Constitutional Renaissance—rediscovery of the Constitution itself.”


In light of these understandings, it makes sense that by 1937 there was a pervasive sentiment that the real problem was the Justices -- aged men who could not understand that times had changed.  FDR struck the nerve of the country’s reverence for the Court when he complained of a “horse-and-buggy” interpretation of the Constitution, but he also was tapping subtly into what people were saying with increasing frequency.  After Butler the President received a huge volume of mail, with many of his correspondents focusing on the age of the Justices.
  One person wrote FDR “[t]hat they are behind the times is very plain—all you have to do is look at Charles Hughes’ whiskers.”
  In October of 1936 Washington pundits Drew Pearson and Robert Allen published their bestseller – serialized in many newspapers – whose title captured the most common phrase:  The Nine Old Men.
  “Many sober persons regarded the judges as cloistered old men,” reflected Arthur Schlesinger immediately after the Court fight.  He asked the question on everyone’s mind:  “Were the laws in question actually contrary to the Constitution, they asked, or merely contrary to the Supreme Court?
 


So it was that Homer Cummings was seizing onto a deep strain of thinking when he came to FDR at a critical moment and said “The real difficulty is not with the Constitution but with the Justices who interpret it.”
   This made sense to FDR, and it is in effect what he told the country.  His initial Message on the plan was not nearly as disingenuous as critics complained.  “Modern complexities call also for a constant infusion of new blood in the courts,” Roosevelt told Congress.  “A lowered mental or physical vigor leads men to avoid an examination of complicated and changed conditions.”  Roosevelt was quite clear that the problem was of “old glasses fitted . . . for the needs of another generation” and “older men, assuming that the scene is the same as it was in the past.”


In retrospect, FDR’s error might have been in failing to sugar-coat his plan enough, not choosing a disguise the people really would tolerate knowing full well what they were doing.  (In part, greed for the number of Justices may have played a role.)  By the time the talk on the plan turned to compromise, Senator Charles Andrews of Florida had an intriguing idea.  Each federal circuit would have its own Justice on the Court, in addition to a seat for the Chief Justice.
  This would have given FDR two additional seats.  It also would have born a very close resemblance to precisely the sorts of rationales that had supported changes of the Court’s size in the past.  And unlike the cloak FDR did choose – the one regarding docket backlogs – this was a disguise that would not have come off easily.  By the time Andrews suggested the plan, though, there were unrelated reasons Roosevelt could not move in this direction.
  Had Roosevelt suggested this idea at the start the course of history might have been very different.

“the political drama of a generation”

FDR’s proposal set off a firestorm, more than he could possibly have imagined.    “To listen to the clamor,” wrote Harold Ickes, Roosevelt’s Secretary of the Interior, “one would think that Moses from Mt. Sinai had declared that God himself had decreed that if and when there should be a Supreme Court of the United States, the number Nine was to be sacred.”
  Many feel he hurt his chances by not engaging beforehand in his regular practice of consulting widely on important measures.


Given huge dissent among New Deal supporters, the Republicans quickly decided their best strategy was to sit back and let others take the lead in attacking the plan.
  In this way the challenge to FDR would avoid a “partisan tinge”.
  Senator Burton Wheeler of Montana, a Democrat who also had been LaFollette’s running mate in 1924, quickly stepped up to head the opposition.
  Many of the more conservative Southern Democrats in Congress failed to support the President, in part because of the Plan, and in part because of disagreement with Roosevelt over other matters.
  Carter Glass, Virginia’s crusty Senator, early on announced “I shall oppose it with all the strength that remains to me”.
  Labor backed FDR formally but never really put its muscle behind the plan.  Farm interests proved remarkably resistant.

Particularly problematic for Roosevelt was “a wide-open split” among the progressive Senators he usually could count on for support.”
  Senator Majority Leader Joseph Robinson pointed his finger at those “great Members of the Senate . . . who now apparently have forgotten the position they took in days gone by.”
  Wheeler, for example, preferred an amendment that would have permitted a congressional override of Supreme Court decisions.
  “I am against the President’s proposal,” he explained, “because it . . . doesn’t accomplish one of the things that the liberals of America have been fighting for.  It merely places upon the Supreme Court six political hacks.”  Supporters of the plan chastised these deserters for “not moving along the only line which is immediately available, to wit, the President’s program.”

Signs of trouble displayed themselves at once.  Departing a meeting with the President at which the plan was announced, the head of the House Judiciary Committee Hatton Sumners of Texas said “Boys, here’s where I cash in my chips.”
  When the bill was read in the Senate, FDR’s Vice President John Nance Garner held his nose and made the thumb’s down sign.
  Letters poured in to Representatives and Senators opposing the plan, often by a margin of 9-1, and numerous newspapers came out against.
  Frank Gannett’s National Committee to Uphold Constitutional Government was only the most prominent of numerous groups that went into action against the plan.

Legislators sought alternatives.  Many backed constitutional amendments that either would clarify Congress’ substantive powers or limit the Court.  Seeking to forestall trouble, Hatton Sumners saw to it that the House quickly passed a measure ensuring Supreme Court Justices could retire at full pay.  Sumners had pushed such a measure in the pass, apparently understanding that at least two of the Justices were reluctant to leave without such security.
  After announcement of Roosevelt’s plan, the retirement bill whipped through the Congress and was signed by the President on March 1.

Despite fierce disagreement, the betting remained with FDR.  After announcing his opposition, Carter Glass conceded “I don’t imagine for a minute it’ll do any good . . . if the President asked Congress to commit suicide tomorrow they’d do it.”
  Early negative returns likely represented the views of many of Roosevelt’s traditional opponents. Soon enough the “little fellow” would be heard from, reported Newsweek.
  Congressional mail, initially arriving “in embossed stationery or with other signs that they were from the well-to-do” “gradually swung the other way.”
  The New York Post cautioned Congress not to “be misled by [hostile] reaction”.  The Post reminded readers that “with 80 per cent of the editors of the nation shouting “Villain!” at the top of their lungs – the American people chose to return Mr. Roosevelt to office” by an enormous margin.  On February 13, Time Magazine said the “[w]eekend conclusion of most analysts” was that “the House would pass the bill in short order; the Senate . . . probably would pass it after prolonged debate.”

Under pressure, Roosevelt stepped up to bat, responding to initial charges of disingenuousness.  He gave a fiery talk at the Democratic Victory Dinner on March 4, exhorting his followers “Here is one-third of a Nation, ill-nourished, ill-clad, ill-housed – NOW!”
  Pointing to failed democracies elsewhere, FDR said the same fate was not necessary in the United States, but “I cannot tell you with complete candor that in these past few years democracy in the United States has fully succeeded.”  The problem, of course, was the Court.  Five days later he delivered his Fireside Chat to the nation on the issue, and leveled his finger deliberately:  “Last Thursday I described the American form of Government as a three-horse team provided by the Constitution to the American people so that their field might be ploughed.  Two of those horses are pulling in unison today; the third is not.”  Responding to charges that he was “packing” the Court, he said defiantly, “if ‘packing’ means ‘will appoint justices who will not undertake to override the judgment of the Congress or legislative policy . . . then I say that I and with me the vast majority of the American people favor doing just that—now!”
  (“Now” was plainly FDR’s favorite word.)

Attention quickly focused on the Senate.  Roosevelt’s team had hoped the measure would be considered first in the House, where the Democrats enjoyed an astonishing 4-1 advantage.  Several factors, including Hatton Sumners implacable opposition, persuaded them this was not a winning strategy.  The bill was pursued in the Senate, with hearings commencing on the day after Roosevelt’s address to the nation.  The Administration wanted the bill to move quickly, and for that reason made the decision – erroneous in hindsight – to put on a short case.”
  Judiciary Committee Chair Senator Henry Ashurst was not a man to be pushed, and the hearings ran until ________.  

The fight over the plan was “the political drama of a generation”.
  “Suddenly,” wrote Alsop & Catledge, “the shabby comedy of national politics, with its all-pervading motive, self interest, its dreary dialogue of public oratory and its depressing scenery of patronage and projects, was elevated to a grand, even a tragic plane.”
  Merlo Pusey put it more simply:  “Politics had been put aside for a good, old-fashioned constitutional scrap.”
  Since introduction of the plan, reported Newsweek, “Congressmen, State legislators, public officials, editors, and millions of plain John Does had joined in a furious debate over Washington’s Old Men.”
  The matter was debated in civic clubs, in newspapers, in even in movie newsreels.
  Authors rushed books into print explaining the controversy to “non-specialists” “non-lawyers” “nonprofessional readers” – in short, for “laymen”.

The vast American electorate played a starring role in the fight.  Many legislators waited for public opinion to settle down – or announced their position at their peril.
  The Texas legislature quickly censured the plan – and then the Texas House of Representatives did a volte face.  One Representative explained “I went home over the week end.  The rank and file, I found, are just as loyally supporting the President as they did on election day.”
  When it was finally over, Alsop & Catledge attributed the outcome to “millions of middle-class Americans . . . who voted for the President in droves at the November election, deserting him on the court issue”.
  Business Week agreed, concluding the “astonishing setback” was not due to the “private opinions of senators and representatives” most of whom were “meekly willing to accept the bill when the President sent it to Congress.”  Rather, the representatives “turned against” the bill “because they discovered that the people were against it”.

The President’s plan looked viable among the public for much of the spring of 1937.
.  The Gallup poll showed support at just under 50% till mid-April.  It is also quite probable Gallup wasn’t capturing some portion of the President’s base.  Democrats strongly favored the plan, and Gallup – which underestimated FDR’s performance the past November by as much as 6% -- may not have had a balanced sample.
  FDR’s new coalition of 1936 held a strong component of those least likely to show up on pollsters’ radar.
    In short, it was close, very close, until the tide suddenly turned.

“Did they adjust their convictions in the hope of saving the Court?”


About what happens next, there is great disagreement.  Everyone knows the plan failed.  Everyone acknowledges that in late March and early April the Supreme Court handed down important decisions favorable to the New Deal.  Everyone agrees that two votes were critical to the favorable rulings, the Chief Justice’s, -- and most especially Justice Roberts’, who widely is perceived to have “switched”.  Almost everyone accepts that the Court’s shift did much to doom the plan.

The question about which there is disagreement is whether the Court “switched” under pressure.  “Were they intimidated by the Administration’s assault upon the Court?” asked Merlo Pusey:  “Did they adjust their convictions in the hope of saving the Court from the ignominy of being packed?”
  On this question much seems to turn.  If the Court changed direction with a political gun to its head, that speaks volumes to the independence of the judiciary and the insulation of law from politics.  It also seemingly has profound implications for the concept of constitutional change.  Article V of the Constitution specifies an elaborate process of constitutional amendment.  Eschewing that, Roosevelt took a different course, the end result of which may have altered the Constitution more profoundly than most of the formal amendments.  

To get a sense of what is at stake, witness the tortured conduct of Felix Frankfurter.  Frankfurter, Harvard professor and leading public intellectual, presidential advisor, and later Supreme Court Justice, was a deeply complicated man.
  Nothing may have caused greater internal conflict for him than the Court packing plan, and the eventual switch by the Court.  When the plan was announced, Frankfurter remained publicly quiet.  Many thought he opposed the plan.  He wrote Roosevelt privately in support.
  In a letter he drafted (but never sent) to Justice Brandeis he said “Tampering with the Court is very serious business. . . . But no student of the Court can be blind to its long history of misbehavior. . .”

Observing the shift, Frankfurter was certain politics explained it.  He was none too happy about it – this despite his having suggested in the unsent letter to Brandeis that “the fear of God should be instilled so that they may walk humbly before their Lord.”
  In a letter to Justice Stone, Frankfurter took the position that it was “a very, very sad business.”  He was particularly derisive of Justice Roberts.  Referring to Justice Roberts’ “somersault” he said it was “incapable of being attributed to a single factor relevant to the professed judiciary process” but instead was due to “the President’s castor oil” and the “immediacies of politics.”
  When Justice Brandeis wrote Frankfurter to say he must be pleased about the outcome of one decision, Frankfurter demurred, saying “it is one of life’s bitter-sweets, and the bitter far outweighs the sweet.”
  To Roosevelt, Frankfurter said “It is a deep object lesson—a lurid demonstration—of the relation of men to the ‘meaning’ of the Constitution.”

Yet, later in life (as a Justice) Frankfurter took extraordinary pains to rehabilitate Roberts, and to attribute the shift to legal reasons.  Cultivating Roberts, Frankfurter apparently obtained from him a memorandum explaining his conduct in the spring of 1937.
  Frankfurter brandished this smoking gun at a symposium (which he arranged) to honor Roberts’ memory.  In his own contribution to that symposium, Frankfurter amazingly said “It is one of the most dangerous illustrations of the power of lazy repetition of uncritical talk that a judge with the character of Roberts should have attributed to him a change of judicial views out of deference to political considerations.”
  Indeed!  Then, heaping wonder on amazement, Frankfurter commended Roberts for keeping his reasons quiet all these years, because “The Supreme Court should not be amenable to the forces of publicity to which the Executive and the Congress are subjected is essential to the effective functioning of the Court.”
 

The true wonder of it is that anyone should think the nature of the relationship of law to politics can profitably be explored through the motives of any one man, particularly one like Robert, who of himself would say in later years “I have no illusions about my judicial career.”
  Merlo Pusey, writing before he apparently took the same therapy as Frankfurter, and simply decided to believe Hughes that the plan had nothing to do with the Court’s change, said of his own questions about intimidation (above) “These questions doubtless will never be answered.”
  Can the fundamental nature of an institution so vital to America’s democracy be determined by the weakness or fortitude of a man who, by his own account, was not “a Marshall, a Taney, a Bradley, a Holmes, a Brandeis, or a Cardozo”?  Roberts told Congress years later that the Court was under “terrific” pressure that spring, and who can doubt it.  The Supreme Court, like any institution, will be composed of a mélange of people, some strong, some weak, some who bear pressure, others who do not.  

  The appropriate inquiry is not what Roberts happened to have done (or not done) but how well the Court, as an institution, is able to withstand public pressure, how strong its defenses when politics seeks, as inevitably it will, to influence the law.  The answer to this question is found not in the hidden memoirs of any one Justice, but in the public account of the events of 1937.  There is plenty to be learned simply from watching the course of the President’s plan, the Court’s decisions, and the public’s reaction to both.

“ even a blind man ought to see that the Court is in politics”

When public opinion did turn against the plan, the Justices had a great deal to do with it.  On at least four notable occasions in 1937, the Justices took acts that influenced the Court’s fate.  Each served to bolster the forces that fought Roosevelt, and to suck the wind out the President’s sails.  Critical among these was the Supreme Court’s “switch” -- handing down decisions upholding New Deal measures while the Court fight was ongoing.  But they were hardly all.  Some actions clearly were intended to influence reception of the plan; of others we simply cannot know.
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Several Justices first weighed in at the invitation of Burton Wheeler.  Facing the beginning of the opposition’s case before the Senate Judiciary Committee, Wheeler anxiously wished a statement from the Court itself.  Over the weekend prior to his Monday opening, Wheeler approached Justice Brandeis and Chief Justice Hughes. Accounts of what happened vary, but essentially Wheeler’s initial foray was rebuffed.
  Brandeis pointed out it would be inappropriate for the members of the Court to appear before the Judiciary Committee in person or appear to be taking sides in the controversy.

When Wheeler persisted, however, an alternative was found.  The lynchpin was Roosevelt’s claim that the Supreme Court, like the lower courts, was behind on its work.  If Wheeler were to ask Hughes’ views on this factual point, it would be altogether fair game, Brandeis reasoned, for the Chief Justice to offer the facts in response.  The Chief Justice concurred, and under pressure from Wheeler got the letter done by the time the hearings began on Monday.  The letter had only the concurrence of Justices Brandeis and Van Devanter, but was written in a way that suggested unanimous support from the Court.
  Hughes claimed the press of the moment in not contacting all the Justices, though others protested he they could have been gathered in an hour’s time.

With great flair and a sense of the dramatic, Wheeler produced the letter at the start of the opposition presentation.  The letter put the lie to the workload claims.  “The Supreme Court is fully abreast of its work,” the Chief Justice wrote.  He also said a great deal more, creating the impression the Court disapproved the plan.

Robert Jackson’s view was that the letter “did more than any one thing to turn the tide in the Court struggle.”
  In his autobiography, Wheeler claims that following the presentation, the Vice President (who himself was none too keen on the plan) called FDR and said “We’re licked”.  One prominent scholar argues Hughes’ letter had such a profound effect, the Court would have felt little need to “switch” down the road.

Here is a certain instance of some Justices acting to save the Court.  If they did so blatantly on this occasion, it is less clear why they might not have done the same later.  An obvious answer is that it would be wildly inappropriate for the Justices to decide cases on account of political pressure.  Yet, as Brandeis’ reluctance shows, it was far from clear that stepping into the Court fight at all was consistent with the proper role of the Justices.  Hughes conduct, particularly in not consulting the entire Court, yet creating the impression they all supported the letter, is hardly above reproach.  Hughes’ biographer Merlo Pusey goes to lengths to assure readers that the Court did not switch under political pressure.  Yet, he tells the tale of Hughes’ letter triumphantly.
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The next act of the Justices –or one of them at least – is the subject of fierce controversy.  On March 29, the Court decided the case of West Coast Hotel v. Parrish.  (Robert Jackson calls the day “White Monday” as the Administration won three other cases that same day.)  Parrish involved the constitutionality of Washington State’s minimum wage law for women.  Reversing its prior Adkins decision – the very thing the Court had refused to do in Tipaldo – the Court upheld the Washington law.  Justice Sutherland, writing for the Four Horsemen in dissent, was visibly displeased.  “It is urged that the question involved should now receive fresh consideration, among other reasons, because of the ‘economic conditions which have intervened’,” he wrote.  But this was unacceptable:  “the meaning of the Constitution does not change with the ebb and flow of economic events.”


The change between Tipaldo and West Coast Hotel rested entirely on Justice Roberts’ vote.  Two arguments are offered why this was not a switch under the pressure of the plan, the first of which is airtight, the second plausible.  As to the first, the Court voted on the outcome in West Coast Hotel on December 19, long before the Court plan was announced.
  Thus, Roberts could not possibly have switched his vote in West Coast Hotel in response to FDR’s proposal.  The announcement of the decision was delayed because Justice Stone was gravely ill.  Hughes thought it was better to hold the decision until Stone could vote in February, forming a five-person majority.  (The direction of Stone’s vote was never in doubt.)  Interestingly, responding once again to political events, Hughes then delayed announcement of the decision a second time, not wanting it to appear that the Court was acting under the pressure of the President’s plan.


The second argument is that Roberts did not really switch his vote, anyway, but that a technicality kept him from voting in Tipaldo consistently with his sincere belief that minimum wage laws were constitutional.  According to the memorandum Roberts subsequently left in the care of Felix Frankfurter, the reason Roberts did not vote to overturn Adkins in Tipaldo is that New York’s petition did not ask the Court to do so.  Instead, Roberts explains, New York simply sought to distinguish its situation from that in Adkins.  Because New York’s request seemed to Roberts “to be disingenuous and born of timidity” he refused to reconsider Adkins in Tipaldo and voted to strike down New York’s law.  This, he felt, was consistent with a rule of the Court that it would not consider arguments not presented in a petition for review.  In West Coast Hotel, by contrast, Roberts tells us, “the authority of Adkins was definitely assailed and the Court was asked to reconsider and overrule it.”  So he did.


This second argument has surface plausibility, and many have bought into it.  The Court does have a “rule” that it typically will not consider issues not raised in the petition for review.  The majority opinion in Tipaldo does state as one of its two grounds for ruling against the New York law this reason of Roberts.  Chief Justice Hughes’ opinion in West Coast Hotel explains things this way also.  Following Frankfurter’s revelation of Roberts’ letter, many constitutionalists apparently bought this story in its entirety, causing them to soften claims that the Court had caved under pressure.


Unfortunately, Roberts’ explanation suffers from serious errors and inconsistencies.  Although the Court typically does not resolve questions not raised in the petition for review, this is hardly an ironclad rule.  In fact, the Court departed from it  shortly after West Coast Hotel, in a famous case called Erie in which it overruled Swift v. Tyson and abandoned the practice so prominent in the Gelpecke case of deciding state law for itself.
  Justice Roberts voted in the majority in Erie with not one word about the apparent violation of the rule. In addition, Justice Roberts’ memory was faulty on two critical points.  Contrary to his assertion, New York’s petition did ask the Court to reconsider Adkins.  It did not stress the argument, but it made it.  So, technically there was no technicality in the way.  Finally, at the time Roberts voted to hear West Coast Hotel he could not have possibly have known from filed court papers what arguments were being advanced regarding Adkins.
  In fact, as Roberts reveals in his memorandum, his conservative colleagues could not comprehend Roberts’ vote to hear the West Coast Hotel case.  He overheard one of the Horseman say, referring to the oddity of having voted against New York’s law in Tipaldo, then voting to hear another similar case, “What is the matter with Roberts?”


One might reasonably wonder why any of this matters.  If the first argument about Roberts’ vote is airtight – that he voted in December – why need the second argument as well?  The problem for some is that even if Roberts did not change his view on the minimum wage laws because of the plan, he still might have done it for other political reasons, such as following the election returns of 1936.  Roberts’ explanation ostensibly serves to obviate such other possibilities.  In addition, Roberts memorandum tacitly emphasizes the connection between his earlier opinion in Nebbia and West Coast Hotel.  Some believe West Coast Hotel was pre-ordained by Roberts’ decision in Nebbia, leaving Roberts’ intervening vote in Tipaldo a mystery.  Roberts’ memorandum eliminates the confusion.


What seems to occur to no one is that even if Roberts’ story were true, it actually makes him – and hence the Court – look even worse.  Taking Roberts’ story at face value, he basically decided to overturn the New York law in a fit of pique.  He was prepared to overrule Adkins, but because the lawyers in his view were “disingenuous” and too timid, he didn’t.  This is an argument that hardly seems calculated to appease those concerned about the women of New York, who remained subjected to starvation wages because of Roberts’ decision -- especially given that Roberts had no assurance another case was coming down the pike that allow the Court the chance to approve minimum wage laws.  Frankfurter, in his apologia for Roberts, quotes Chief Justice Hughes as saying that the Court’s decisions are “of the gravest consequences to our people and the future of our institutions.”
  It is not clear what benefit is achieved by maintaining the law is immune from political movements but subject to the caprice of just one man.  


In a sense all of this is irrelevant – because all the public saw at the time was Roberts’ “somersault”.  The populace was not privy to the secret date of the vote and the machinations of Roberts’ mind.  The Court’s explanation for not overruling Adkins in Tipaldo was on display, but quickly discounted as “legalistic contortion indulged in . . . to make Mr. Justice Roberts’ about face seem less extraordinary.
  

In the public eye, in the heat of battle over the future of the Court, the Justices had upheld Washington’s minimum wage law, after having just refused to do so with New York’s.  Time Magazine could only say “It was incredible that he should reverse himself in so similar a case.  Yet he did.”
  Another correspondent commented “Didn’t the Welshman on the Supreme Court do a pretty good job of amending the Constitution yesterday?”
  Frankfurter was beside himself.  Frankfurter wrote Justice Stone immediately after the decision that what Roberts “now subscribes to he rejected  . . . on June first last”
   He said to FDR  “with the shift by Roberts even a blind man ought to see that the Court is in politics, and understand how the Constitution is ‘judicially construed.
  Of course, this was before Frankfurter found religion.
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To the public, what the Court did next was all the more dramatic.  Polls indicated the West Coast Hotel decision had little impact on public opinion about the Court plan, perhaps because the betting was that the Court would rule against the Government as to the constitutionality of the National Labor Relations Act.  “[T]he great majority believed with the President and his general staff that the Washington law decision was nothing more than a tactful preface to the Wagner Act’s destruction.”
  Harvard Law Professor Thomas Reed Powell was the consummate court watcher.
  In January of 1937, before the plan was announced, he predicted “it is almost certain that the Wagner Labor Act will be denied application to manufacturing concerns by six votes and possibly by nine.”

Immediately after it was passed, lawyers were advising clients and businesses not to comply with the Wagner Act, on the ground it was unconstitutional.  In the American Bar Association Journal a Chicago lawyer wrote that “it is difficult to see how the Schechter decisions can be reconciled with any other view than that the National Labor Relations Act is unconstitutional.”
  The Lawyers’ Committee of the American Liberty League had “no hesitancy in concluding that [the act] is unconstitutional” and the legal department of the National Association of Manufacturers was in accord.
  Admittedly these were lawyers with a bias, but in the Wagner Act cases that made it to the Supreme Court, the Courts of Appeals unanimously found the arguments persuasive.


The companies challenging the Wagner Act relied on the same sort of legal arguments that had succeeded in Schechter and Carter Coal.  The Wagner Act protected the right of workers to engage in collective bargaining, and established the National Labor Relations Board to protect that right.  The companies maintained that their commercial activities either preceded or followed “interstate commerce” itself. 
  At oral argument in the cases Justice Sutherland had pressed the Government to concede that the only injury to commerce in the event of a strike was precisely that in Carter Coal, the cessation of production:  “[i]t affects interstate commerce just as the cessation of work in a coal mine.”

The atmosphere in the courtroom when the decisions were handed down was tense.
  When the Chief Justice began “[i]n this case we are to decide whether the National Labor Relations Act,” reported Time Magazine, the “silent intake of spectators’ breaths all but caused a vacuum in the courtroom.”
  In light of what the Chief Justice was poised to say, and the controversy that has attended it ever since, it is instructive to step back briefly to his words in Carter Coal.  There, writing for himself but agreeing with the majority, the Chief Justice voted to strike down the labor provisions of the Guffey Act, saying “[P]roduction – in this case mining – which precedes commerce, is not itself commerce.”  As to any difficulties posed by this definition:  “If the people desire to give Congress the power to regulate industries within the State, and the relations of employers and employees in those industries, they are at liberty to declare their will in  the appropriate manner, but it is not for the Court to amend the Constitution by judicial decision.”
  

No wonder the courtroom was “astonished” by what the Chief Justice then said about the National Labor Relations Act.
  By the same five-to-four vote in all the cases, the Supreme Court upheld the Wagner Act as a valid exercise of Congress’ power under the Commerce Clause.
  Thomas Emerson, one of the New Deal lawyers present, marveled at Hughes “amazing performance.”  “You would have thought that he was deciding the most run of the mill case, that the law had always been this way, that there had never been any real dispute about it, and that he was just applying hundreds of years of decisions to a slightly new situation . .  . 
  Hughes’ majority opinion in Jones & Laughlin Steel – the principal case – took a dramatically different tone that of the prior Commerce Clause decisions. After describing the integration of the J&L Steel Company, he said “i]n view of respondent’s far-flung activities, it is idle to say that the effect of [labor strife] would be indirect or remote.  It is obvious that it would be immediate and might be catastrophic.”  There were no “ad horrendum” arguments here; what mattered were the facts on the ground:  “We are asked to shut our eyes to the plainest of facts of our national life, [but] interferences with  . . . commerce must be appraised by a judgment that does not ignore actual experience.”
  And what of Carter Coal, a seemingly close cousin?  The Court simply dispensed with the decision with a wave of its hand, saying it was “not controlling here.” 
As with West Coast Hotel, there are those who seek to deny any possible switch under pressure, and to argue these decisions too were wholly attributable to legal analysis, and not politics.  Post hoc explanations range all over the map, united only in their certainty that the court plan played no role.  Some say Hughes’ vote can be explained even if Roberts’ cannot.  (Roberts offered Frankfurter no explanation for his Wagner Act votes.)  Others argue that the Wagner decisions were legally consistent with prior precedents even if the outcomes differed.  Carter Coal is fingered as the aberration.  Some attribute the outcome to a better job by the lawyers:  the Wagner Act was drafted more carefully, and argued more effectively.    And so on.

Certainly nothing in existing law compelled the Supreme Court to decide the Wagner Act cases in favor of the Roosevelt Administration.
  It is undoubtedly true, as those who favor legal explanations say, that a doctrinal path can be traced from prior Commerce Clause decisions to the outcome in Jones & Laughlin Steel.  The very nature of law ensures there rarely is a sharp rupture from what came before, and even more rarely that courts describe what they are doing in these terms.  Even when prior cases are “overruled” there still is often some underlying consistency.  The important point is that a switch under pressure cannot be ruled out, absent an airtight explanation of why the outcome in the Wagner Act cases was compelled.  In light of the pre-decision betting, the litigation strategy of both the companies and the Government, and the unanimous views of the Courts of Appeals, obviously it would be a fool’s errand to argue the results were preordained. 

The lawyers in the Wagner Act cases were well aware the law had not “always been this way.”  Counsel for the companies argued “[t]he Government seeks to distinguish the Schechter case upon five grounds, none of which is tenable.”
  The Government engaged in an enormous collegial effort to defend the Wagner Act cases, itself telling of just how precarious those lawyers thought the matter was.
  Charles Wyzanski, himself later a judge, delivered one of the key arguments on the Government’s behalf.  His opponent John W. Davis delivered high praise, saying “’[i]n my palmiest days, I could not have touched that argument.”
  But Wyzanski did not believe he and his colleagues had turned the tide:  “the cases were not won by Mr. Wyzanski but either by Mr. Roosevelt or, if you prefer, by Mr. Zeitgest.”

In the public eye, the Court had just changed direction entirely.  The Atlanta Constitution ran a screaming banner headline the length of the paper announcing “Supreme Court Upholds Wagner Labor Act In Series Of 5 Decisions, 4 of them 5 to 4.”  Immediately below it said (accurately) “Officials Startled by Ruling Validating Federal Power.”
  That same day Arthur Krock wrote a column in the New York Times entitled “Why the Manufacturing Decisions Were Unexpected.”
  “[T]he court’s opinion in the Carter Coal Company’s case appeared to doom the Wagner act” he explained.
  Time Magazine said “[l]ast week nearly every lawyer agreed that one afternoon in the Supreme Court Chamber, the interstate commerce clause of the U.S. Constitution had been rewritten and enlarged to include many things which for 149 years past it has never held within its few brief elastic words.”
  Thurman Arnold, on loan to the Justice Department from Yale Law School noted “Roosevelt has already accomplished his objectives and we are rewriting all our briefs in the Department of Justice in terms of the new definition of the commerce power.”

Hughes was given credit for pulling the move off, with Roberts shifting the most.  John L. Lewis, the head of labor’s CIO said, wryly, “[a]pparently, the destiny of our republic and the well being of its population depend upon the legalistic whims and caprices of one man.”
  Robert Allen, on the pages of The Nation, described how Hughes “with Roberts’s aid . . . snuggling up to the three liberal justices” thereby “completely reversed the court’s ruthless hatchet of the AAA, the Guffey Coal Act, the NRA . . . It was a miraculous acrobatic feat.”
  Raymond Moley, a former FDR advisor and opponent of the plan, discussed the decisions in his column in Newsweek:  “Mr. Justice Roberts must have taken a big look at life in the past year.”

The Court’s perceived turn was a major turning point for the plan, and everyone knew it.  Turner and Catledge report that on hearing the decisions, Roosevelt through a fit.
  The Atlanta Constitution’s subhead was “Expected to Sway Bench Bill Fight,” and separate coverage reported the sentiment on the issue.
  [missing Pusey quote].  Gallup polling showed the first large drop in public opinion supporting the plan – a plunge of almost 5 points.

Now, suddenly, it was time to talk compromise.  Publicly, Roosevelt enthusiast Senator James Byrnes of South Carolina put on a brave face.  When asked about the impact of the decision by the New York Times, “he did not know what effect the decision would have on the plan but he had an idea that the plan had had quite an effect on the decisions.”
  Privately, he asked “[w]hy run for a train after you’ve caught it?”
   Similarly, Senate Majority Leader insisted FDR would move forward, as the effort cannot “be suspended by the variableness of the opinion of a single justice.”
  Yet, he called in a presidential aid and said “The thing to do . . . is to settle this thing right now. . . .  if the President wants to compromise I can get him a couple of extra justices tomorrow.”

There is one interesting piece of evidence suggestive that Hughes might have been hoping to derail the plan with favorable decisions.  Hughes was a savvy politician.  Before becoming Chief Justice he had been Governor of New York, and had previously left the Court to run for President.  His actions regarding the letter to the Senate Judiciary Committee indicate he was not above playing politics on behalf of the Court.  As it turns out, Hughes had planned the Wagner Act cases to come down the same day as West Coast Hotel, this but a week after Hughes’ letter was made public at the Judiciary Committee hearings.  The decisions were delayed because of the time it took Justice McReynolds to draft his dissent.
  Had they all come down together, as scheduled, it would have been a blockbuster punch at FDR’s plan
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“Only one other step was needed to complete the liquidation of the court-packing scheme.”
  For some time, apparently, Senator Borah had been urging his friend Justice Willis Van Devanter to retire.
  Van Devanter had been interested in leaving the court for some time, and Sumner’s bill made this a comfortable possibility.  On May 18, Van Devanter sent FDR his resignation letter, effective at the end of the term.
  There is some suggestion he timed the letter to coincide with the news that the Senate Judiciary had voted the plan down.

Van Devanter’s resignation took the remaining wind out of the plan’s sails, and increased pressure on FDR to seek a compromise.  Time reported a Washington wag asking “[w]hy shoot the bridegroom after a shotgun wedding?”
  In his tract against the plan written in the heat of battle, Merlo Pusey put it more formally:  “the resignation of Justice Van Devanter, suggesting the natural shifts in the Court’s membership which take place in virtually every administration, further emphasizes the lack of any warrant for the fight the President continues to wage.”
  Once again, the Gallup poll registered a sharp drop in support for the plan, another five points.

“nothing could have prevented the President from winning”

After Van Devanter’s resignation, things went from bad to worse for Roosevelt.  In mid-June the Senate Judiciary Committee released its negative report on the plan.  The vote was 10-8.  Joining 3 Republicans were 7 members of Roosevelt’s own party.
  The report was biting, accusing the Administration of being disingenuous and applying “force to the judiciary.”  A paean to judicial independence, the report recommended the plan be “so emphatically rejected that its parallel will never again be presented to the free representatives of the free people of America.”
  Two days later, unhappy about other Administration policies, FDR’s Vice President went on an open-ended trip back to Texas.

Van Devanter’s resignation posed another problem for FDR, causing him to delay two critical weeks before authorizing Robinson to pursue a compromise.  Under the front-running proposals, FDR would get two or at most three Justices.  FDR had long ago promised a slot to Robinson himself, whose lifelong ambition was a seat on the court.
  Yet, Robinson was seen by FDR as quite conservative, and especially with only two slots this might not in fact do much to alter the balance on the Court.
  While the Senators anointed Robinson informally, FDR stewed.  Finally, he bowed to the inevitable and gave Robinson the go-ahead.
  A measure was settled upon that gave Roosevelt Van Devanter’s seat plus two others to fill.  On June 16 FDR held a huge picnic for Democratic representatives to rally support for the plan.  


Then fate intervened.  Though the press still was betting on FDR,
 the compromise was not going to be an easy sell.  Robinson seemed to believe he had only 44 or 45 sure votes, while the opposition claimed 42.  Worse yet, the threat of a filibuster loomed.
  Debate began in July with no one certain of the outcome.  The debate was fierce and Washington’s hot weather only made conditions worse.  Robinson was clearly under tremendous pressure.  On July 13th he left the floor complaining of pain in his chest.  The next day he was found dead in his room, clutching a copy of the Congressional Record.


With Robinson’s death came the end of the plan.  “Had it not been for the Court plan he would have been alive today,” cried Burton Wheeler.  “I beseech the President to drop the fight lest he appear to fight against God.”
  At Robinson’s funeral it became apparent the wind had gone out of the sails, and Roosevelt authorized Garner to salvage what he could.  Garner struck a deal with Wheeler to recommit the plan to committee without mentioning the Supreme Court and without a vote.  Both aspects of the deal collapsed.  The plan was recommitted by a 70-20 vote, to return shortly dealing with “judicial reform”.  Hiram Johnson, a Progressive from California who had opposed the plan rose to ask whether “judicial reform” referred to the Supreme Court or the inferior courts.”  When told it was the latter he persisted:  “Is the Supreme Court out of the way?”  When told it was he raised his arms and said “Glory be to God.”


Whether the Court switched under pressure we will never know. Some argue there was no need for the Court to switch, that the plan was a non-starter from the first.  They point out that whatever the vote on the plan itself, the opposition had enough votes early on to launch a successful filibuster.
  This reasoning seems too pat, underestimating both Roosevelt and the uncertainty of chaotic political events.  The country had learned by then that betting against Roosevelt was a dangerous thing to do, and there is no reason to think the Court was any different.  Why else Hughes’ intervention with the letter to the Judiciary Committee?

The Court might have shifted that spring for reasons unrelated to the plan that were political nonetheless.  Obviously some change was in the offing by December, when the Court voted on West Coast Hotel.  Roosevelt expressed the view after it was over that “this change in the tenor of the court’s decisions, fortunately for democracy, came about largely as a result of the outstanding event of 1936 – the election.”
  If the Justices were emboldened by hostile public reaction to Roosevelt’s criticism of the Court in 1935, they may well have been chastened by his landslide in 1936.  If not the election, the widely hostile reaction to Tipaldo might well have done the trick.  The Republican Platform of 1936 certainly sanctioned West Coast Hotel, and the Republican campaign offered some support for the Wagner Act decisions as well.
  With their own party clamoring for change, the politically savvy Hughes and persuadable Roberts might have understood it was time for a switch. 

What does seem clear is that the Court’s switch turned the public from the plan, and that absent the switch Roosevelt might well have succeeded.  The Court cannot be wholly insulated from politics, and its own actions will at times influence its fate.  Prior to the Wagner Act cases, the Gallup poll, even with its likely bias, hovered close to the fifty percent line.  Alsop and Catledge noted Roosevelt possessed two huge advantages:  his control of the party, and the Court itself.
  The consensus was that had the decisions gone the other way, Roosevelt was in the drivers’ seat,  Time Magazine’s reporting on the argument noted the excitement was because “[i]f these decisions went against the Wagner Labor Act the political hue and cry against the Court would be raised once more.”
  “On the Court’s decisions on these two laws hung the whole future of the court fight,” concluded Alsop and Catledge afterward.
  Reflecting on the events of the past spring, Robert Allen concluded “[h]ad the court invalidated one Administration measure last spring, nothing could have prevented the President from winning.”

“orderly but inevitable change”

If we pan our camera back just a bit from the events of the Spring of 1937, the entire debate over the relationship of politics and law comes into sharper focus.  After 1937, the nature of constitutional law changed dramatically.  No one disputes this, just as no one doubts the reason why.  The Constitution changed not on account of an amendment, but because Roosevelt obtained enough appointments to transform the Court.  These new Justices then set about transforming the meaning of the Constitution.  Though there were dissenters, most of the country accepted this as the usual manner of constitutional change.  It largely has ever since.  Even if changing the law through political threats is problematic, changing it through political appointments apparently is not.


Between 1937 and 1943, Roosevelt captured the Court.  By then the Four Horsemen were all gone, replaced by liberals of Roosevelt’s choosing.  The only remotely controversial appointment was that of Senator Hugo Black of Alabama, who had to live down former ties to the Ku Klux Klan.
  When the old liberals left the Court – Cardozo by death and Brandeis by retirement – Roosevelt filled their seats with Felix Frankfurter and William O. Douglas.  Hughes passed away in 1941 and Justice Stone was elevated to the center chair, while Robert Jackson took Stone’s old seat.  Only Roberts lingered on until after Roosevelt had passed away.


This was a very different Court than its predecessor, in at least two ways that mattered.  Life Magazine captured the first in a 1945 spread on the Court entitled “The Nine Young Men”.
  Political scientist Herman Prtichett –the father of vote-counting approaches to studying the Court – did the math:  In 1937 the average age of the Nine Old Men was 72; when Roosevelt had his Court in place by 1943, the average was 56.  And the Court was widely understood to be liberal.  An author in the New Republic speculated – in words that were prescient if not immediately true – “[t]he Federal Judiciary, led by its Supreme Court, may well prove to be . . . the most liberal of the three branches of the national government.”


Constitutional law began to change in ways some found dizzying.  Frank Hogan, the President of the American Bar Association in 1939, gave an angry address.  “Those who think lightly of shifts in constitutional doctrines must think lightly also of the importance of knowing what the law is.”
  In 1939 the Court had barely gotten started.  Five years later an article in the ABA Journal was entitled “The New Guesspotism.”
  An unhappy Owen Roberts quipped that precedents were falling “into the same class as a restricted railway ticket, good for this day and train only.”
  Thomas Reed Powell would joke that when teaching Constitutional Law on days the Supreme Court was sitting he had to check the clock to know what to tell his students the law was.


The Court determined it would defer altogether to most state legislative judgments on economic legislation.
  In a case called Carolene Products, the details of which are inconsequential, the Court held that “legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless . . . it is of such character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators.”  Subsequent decisions would make clear that the requisite “rational basis” was not a high bar to pass.
  “Even “the existence of facts supporting the legislative judgment is to be presumed.”


As for congressional economic legislation, in Wickard v. Filburn the Court abandoned any pretense of supervision, a decision it would adhere to for decades to come.  At issue in Wickard was a penalty imposed upon a farmer for violating a provision of the AAA, re-enacted in 1938, essentially by using some of the excess wheat he had grown for personal consumption.  The Court tossed over all its old law, holding that “questions of the power of Congress are not to be decided by reference to any formula . . . such as “production” and “indirect”.  Rather than even examine the rationality of the law, the Court simply said “Congress may properly have considered that wheat consumed on the farm where grown, if wholly outside the scheme of regulation, would have a substantial effect in defeating . . . its purpose to stimulate trade therein at increased prices.”
 

Justice Jackson’s papers reveal just how deliberate the decision to defer wholeheartedly to Congress.
  When Jackson suggested this test, his clerk wrote back asking are “all the old formulae and tests junked? . . . Is the Court never to seek to preserve ‘our dual system of government’ by denying that the Commerce Power can reach” such indirect effects?”  Jackson conceded to his clerk:  “[i]f we sustain the present Act, I don’t see how we can ever sustain states’ rights against a Congressional exercise of the commerce power.”
  


Unlike the national uproar over its decisions striking economic legislation, this change in doctrine occasioned little dissent.  Sure, there was an angry Frank Hogan, and other lawyers’ conservative inclinations came grumpily to the fore when precedents regularly were overturned.
  But most such attacks were non-starters.  Wendell Wilkie, Roosevelt’s opponent in 1940, rose to fame with an article in the Saturday Evening Post in which he put the matter quite bluntly:


Mr. Roosevelt has won.  The court is now his . . . . When a series of reinterpretations overturning well-argued precedents are made in a brief time by a newly appointed group of judges, all tending to indicate the same basic disagreement with the established conception of government, the thoughtful observer can only conclude something revolutionary is going on.  And that is what happened here.”

When it came to actually running for office, though, Wilkie decided his focus was better placed elsewhere, largely on the issue of the third term.


Apparently, acceptable constitutional change – even fundamental change – required only “patience” while the membership of the Court rotated.  Even before the plan, the New York Times urged “[t]he impatient amenders at Washington would do well to stand aside for a while and observe how nature and time will do the work they would only bungle if they set their hands to it.”
  The Senate Judiciary Committee felt the same way about Roosevelt’s plan.  “Even if every charge brought against the so-called ‘reactionary’ members of the Court be true, it is far better to await orderly but inevitable change of personnel that that we impatiently overwhelm them with new members.”
 After Sutherland left the Court, the Times picked back up the theme, reminding “impatient souls that by the natural process of time new blood has flowed again and again into the Supreme Court.”
  The Times returned once more – angrily this time – when Roosevelt boasted that “the ‘objectives’ of his 1937 proposal for enlarging the Supreme Court have been realized.”  “If the complexion of the Supreme Court had been changed, not in the peaceful course of affairs, but by the drastic method [of the plan] . . . [t]he whole nature of our Government would have undergone a sinister change.”

“the dominant currents of public sentiment”

Of course, public acceptance of “orderly” change requires acceptance of the shift in direction itself.  Pan the camera back further yet, and any mystery about the shifting direction of constitutional law itself dissolves entirely.  We have seen how the public had come to understand the Constitution as a living organism susceptible to changing with the times.  We also have seen how it settled on the Supreme Court as the vehicle for accomplishing this change, either through attrition or through a change in the Court’s own opinions.  But the Court’s narrow escape suggests there are limits to how far the Court can drift from the public.  The reason the change in constitutional meaning beginning in 1937 went down so easily is because it reflected – at least in its rough contours – what the public had come to believe the Constitution should mean.

Living through the Court fight, shrewd observers understood this relationship between public opinion and the role of judicial review perfectly well.  “No appointive body of nine men can fly in the face of public opinion for too long without provoking an answering attack,” explained Alsop & Catledge.  Of like opinion was Dean Alfange.  Alfange, whose book The Supreme Court and the National Will, one of several written in the heat of the fight over the plan, was written to assist “nonprofessional readers” in “understanding of the relation of judicial review to the processes of democratic government”.
  “No institution,” he wrote, “can survive the loss of public confidence, particularly when the people’s faith is its only support.”  For this reason, the Court has “with but few exceptions, adjusted itself in the long run to the dominant currents of public sentiment.”
  Commenting on the switch in the Wagner Act cases, Raymond Moley was sure this is precisely what had just happened:  “the Court did yield to the pressure of public opinion as to changing conditions”.

Prior to 1937, the American people were working their way through a problem of constitutional dimension as profound as any since the Civil War.  “The greatest problem of statesmanship at the present time,” explained Judge John Parker to an audience of bankruptcy referees “is to preserve the fundamental rights of the individual . . . without impairing the power of the government to undertake measures essential to the general welfare.”
  (His talk was entitled “The Federal Constitution in a Period of Change”)  He was echoed by Dean Alfange:  “The basic problem of government – the reconciliation of liberty with authority, of individual freedom with social organization – presents itself more acutely today than probably at any other period of history.”
  Of like mind was Robert Carr, another author who rushed into print in 1937.  “[I]t is pertinent to ask if on one hand, we have a Constitution that provides our government with adequate political authority with which to attack the troublesome problems that life seems to have provides us with at late”.  “On the other hand,” continued Carr, “whether this authority, strong though it must be, nevertheless has its definite limitations designed to preserve just as much liberty for the individual as possible.”

This was a problem on which the American people were closely focused, often in constitutional terms.  Closing a debate over New Deal policies in New York, a speaker said “Now, everyone talks the Constitution.  All are ‘Constitution Conscious’”. 
 The American Academy of Political and Social Science had a symposium in May ’36 devoted to the topic “The Constitution in the Twentieth Century”.  In a sign of the times, the National Broadcasting Company actually arranged for the papers to be summarized on the air.

The difficulty of the constitutional question confronting the American people was all the more acute because it had to be worked out against the specter of rising global totalitarianism.  One might think, intuitively, that concerns about dictatorship mitigated in favor of limiting government power.  Yet, as FDR reminded the country in the heat of the court fight, dictatorships gained their appeal when democratic government could not seem to get the job done.  “In some countries, a royalist form of government failed to meet these demands [of the people] – and fell.  In other countries, a parliamentary form of government failed to meet these demands – and fell.”
  “Epitaphs for democracy are the fashion of the day,” noted Frankfurter:  “Dictatorships are dramatic and coup d’etat feed the imagination . . . “
  The Nation put the choice bluntly: “Unless we can find through democracy a way to efficiency, justice, and liberty, we shall get dictatorship – and we shall deserve it.”

It was balance the Americans sought, and ultimately balance they achieved.  The needed a Constitution that would afford government the power to provide the people with what they required.  Having granted this power to government, they then needed the means to constraint that government so the people’s rights would not be trampled.  In dialogue amongst themselves, and with the Supreme Court, the people arrived at their solution, and that solution ultimately was written – more or less – into the Constitution itself.

“a movement toward a nation-wide economic constitution”

The first half of the problem was achieving effective governing capacity in a world that was experiencing rapid commercial and technological change.  Americans debated this issues over the course of the early twentieth century and through the First World War, but nothing crystallized the discussion like the economic turmoil of the Great Depression.  In the period between 1932 and 1940, the country came to agree not only on broader state intervention in the economy, but consolidation of greater authority in the Federal Government.


Scholars debate whether the movement to federal administrative governance of the economy during the Depression was continuous with, or a dislocation from, what had come before.
  The answer is surely both.  Fundamental change does not come simply or evenly; it moves in fits and starts as the people experiment with new solutions.  Development of national economic governance was no different.


Frankfurter observed quite properly that “one may mark McKinley’s administration as the end of a period of laissez faire”
  Even before Teddy Roosevelt ascended to the Presidency, the federal government had put in place the means of administering a vast veteran’s pension system, and elementary supervision of interstate railway transportation. Roosevelt was the first of a string of Presidents – Taft, Wilson, and Hoover as well—who believed in sound administration and the use of state power for the good of the commonweal.  Roosevelt helped professionalize the civil service, and oversaw the commencement of real federal regulatory growth.  Looking to these achievements, Frankfurter could rattle off a list that included:  “the Safety Appliance Act, the Hours of Service Law, an invigorated Interstate Commerce Act, the Pure Food and Drugs Act, the Mean Inspection Act,” and so on.
  With the New Deal still on the horizon, Frankfurter already found “something touching about the Congressman who only the other day introduced a joint resolution for a Commission on Centralization” to report on what needed to be done to “restore the government to its original purposes.”


This story of continuity overstates matters, though.  Inbred American attitudes resisted the movement to a centralized national economy.  In 1914, after all TR had done, the President of the American Association for Labor Legislation conceded “we have never converted the people whole-heartedly to the principle that the determination of the fundamental conditions under which industry should be carried on, and labor performed, is, or should, be, a prime function of the state.”
  World War One did see a terrific increase in federal economic authority,
 but after the war, Warren Harding was elected promising a “return to normalcy” – which meant in part dismantling federal administrative machinery and returning power to the states.
  

“Perhaps the dominant feeling about government today is distrust,” Frankfurter would say in 1930:  “I do not refer merely to the current skepticism about democracy, but to the widely entertained feeling of the incapacity of government, generally, to satisfy the needs of modern society.”
  Strong resistance to the role of the federal government was apparent the philosophy of Herbert Hoover and others during the depression. Well into the crisis, Hoover was saying “[t]he moment [that] responsibilities of any community, particular in economic and social questions, are shifted from any part of the nation to Washington, then that community has subjected itself to a remote bureaucracy.”
  It was not until 1932 that the governors began to really urge Hoover “[w]e must have help from the federal government if we are to avert suffering”.
  As late as 1933, the American Bar Association was still opposing the Child Labor Amendment as “an unwarranted invasion by the Federal Government of a field in which the rights of the individual states and of the family are and should remain paramount.”  


It was FDR who “educated the people; under his tutelage they learned to expect the federal government to see to their private welfare as well as to the public safety and convenience.”
  Roosevelt realized early on that “[i]f forty states go along with adequate legislation and eight do not . . . we get nowhere.”
  “The New Deal,” explained Dean Alfange, “. . . was actuated by one guiding principle—wholesale and pervasive governmental interference with all branches of private business in order to reactivate and thus to save the national economy.”
  Edward Filene, a businessman and New Deal supporter, agreed.  “The New Deal . . . is a movement toward a nation-wide economic constitution” because otherwise “it was no longer possible for industry, agriculture and trade to function in harmony with our American ideas”.


Initially FDR gained acquiescence on the basis of the pending emergency.  Judge Parker explained to the American Bar Association that “in recent months the country has been confronted with an unprecedented situation in that regulations of commerce have been rendered necessary and relief measures have become imperative which in normal times would not be thought of at all.”
  In 1935 some governors still complained that “[n]o possible emergency can justify . . . scrapping the states and filling the land with federal agents.”
  They were a distinct minority.  Wilbur Cross, the Governor of Connecticut said that “[i]n the emergency I am ready to lay aside the ghost of unsubstantial state sovereignty.”


Soon, though, it became commonplace to explain what was happening not as a response to an emergency, but to changed social and economic conditions that likely would persist.   A District Court upholding the Guffey Act pointed to numerous factors such as “[m]odern technology” and “a rapid system of transportation and communication” to conclude that “[i]f commerce is to be regulated . . . it must be by the national government, because the States lack the power to make effective their own regulations”.
  Stanley Reed, as Solicitor General, said the same in an eloquent talk to the Virginia Bar entitled The Constitution and the Problems of Today.
  “America is a single community . . . engaged in an unbelievably intricate system of production, distribution and consumption,” he insisted, pointing to the fact that “[o]ur clothing, our car, or our house, is composed of the products of many States, may be the result of the labors of American citizens scattered from coast to coast”.
  In response to the AAA decision, the London Times observed incredulously:  “The Constitution was written in 1787.  Sine then modern methods of production, trade, transport and communications have largely obliterated State boundaries in matters of business and economic development.”


These sorts of explanations were resonating with much of the public.  The Columbia political theorist Robert MacIver wrote in 1934 of “the magnitude and apparent suddenness of the change” in public attitudes from “an individualistic to a more collectivistic”.  He was sure future historians would argue this took place more gradually (as historians, he noted, were wont to do).  “Still [t]hat there has been a definite shift in attitudes seems beyond question . . . we cannot conclude from the seeming suddenness of the change that it is transitory or necessarily shallow.”
  Writing in the American Scholar in the spring of ’37, Charles Clark described “the need, felt differently by different persons but sensed to some extent by all, for greater activity on the part of the central government”.


Gallup polls confirm the widespread nature of these sentiments.  Though respondents were deeply conflicted in late 1935 about the AAA (Democrats wildly favored; Republicans opposed even more strongly), there was broad and uniform support for the Federal Government providing old age pensions, and for the abolition of child labor.
  A solid majority favored amending the Constitution to give the Congress greater authority over industry and agriculture.
  When asked whether respondents favored “concentration of power in the Federal Government or concentration of power in the state governments” a square majority choose the former.  Later that year a large majority favored the setting of minimum wages by the federal government, and even maximum hours.  (There was also consistent support for a revival of the NRA.).


Dissenting voices seemed only to sharpen the debate.  While conservative business groups came to see the need for greater regulation “as society grows more complex,”
 they nonetheless opposed the New Deal as excessive federal intervention.
  Hoover gave a hugely well-received address to the Republican Convention in 1936.  “Either we shall have a society based on . . . the initiative of the individual or we shall have a planned society that means dictation no matter what you call it or who does it.”


The election of 1936 put the question squarely, and the American people responded resoundingly.
  The Republican platform favored many liberal issues, but turned to the states rather than the federal government to deliver.
  On the other hand, FDR’s agenda for broad federal intervention was by then as apparent as it could be.  During the race he assured his supporters that he would “continue” the course, that “we have only just begun to fight” for a litany of causes that traditionally had not been the bailiwick of the federal government.
  In his triumphant Message to Congress he bragged of the “unprecedented activities under Federal leadership”.


By the early 1940s a new national consensus as to the meaning of the Constitution was in place, ratified by the Supreme Court.  When Dean Alfange described the sweeping breadth of the New Deal in 1937, he said that such a “reorientation of American policy, to become effective under the American system, required a readjustment of constitutional values.”
 In 1940 the New Republic stood in wonder at “the amazing change in our national thinking that has taken place in eight years.  While there is still complaint about paternalism and centralized government, it is obvious that even the critics are only half-hearted in what they say.”
 “Looking back,” Owen Roberts conceded after he had left the bench, “it is difficult to see how the Court could have resisted the popular urge for uniform standards throughout the country – for what was in effect a unified economy.”

 “the Supreme Court has rendered civil liberties decisions of substantial value”


The threat of dictatorship motivated the other half of the equation as well – the one that ultimately spelled the demise of FDR’s plan.  While the country saw the need to grant broad powers to the government, it was deeply troubled about the implications of doing so.
  Roosevelt’s plan fell upon the country at a time when the fear of “totalitarianism” had become widespread.
  The chief arguments against the plan also stressed the danger of dictatorship, and invoked the need for an independent judiciary to preserve individual liberty.


Announcement of the Court plan came at a time of growing unease about the growth of executive and administrative power.  The growing administrative state – and particularly the “headless ‘fourth branch’” of independent agencies – still had not found a comfortable place within America’s traditional tripartite system of separated powers.
  As one New Deal measure followed another, Progressives in particular were developing a dread of FDR’s consolidation of power.
    Just prior to the announcement of the Court plan, FDR also had proposed a broad reorganization of the Executive department; the two plans taken together struck observers as too bold a move for overwhelming executive authority.


The immediate response to the Court plan was to link FDR’s move with other world dictatorships.
  The Los Angeles Times headlined the plan “ROOSEVELT OUT FOR UNLIMITED POWER” while the Boston Herald chose “HOLDS GREATER POWER AIM”
  A former head of the American Bar Association instantly attacked the plan “as a short cut to dictatorship.”
  H.L Mencken, tongue only barely in cheek, proposed a new draft Constitution:  “Section One:  “All governmental power of whatever sort shall be vested in the President of the United States”.
  The sharp-tongued columnist Dorothy Thompson was scathing:  


No people ever recognize their Dictator in advance.  He never stands for election on the platform of dictatorship . . . Since the great American tradition is freedom and democracy you can be that our dictator, God help us! will be a great democrat, through whose leadership alone democracy can be realized.  And nobody will ever say ‘Heil’ to him or ‘Ave Caesar’ nor will they call him ‘Fuhrer’ or ‘Duce.’  But they will greet him with one great big, universal, democratic sheeplike blat of ‘O.K. Chief!’  Fit it like you wanna Chief!  Oh Kaaay!


In contrast, an independent judiciary was vaunted as the antidote to accumulating governmental power.  “The national sentiment which favors separation of powers and an independent judiciary may be divinely inspired or it may be just so much rubbish . . . ., “ said a skeptical administration insider, “but there it is.”
  The Senate Judiciary Committee did not think it rubbish at all:  “The condition of the world abroad must of necessity cause us to hesitate at this time and to refuse to enact any law that would impair the independence of the judiciary or to destroy the people’s confidence in an independent branch of our Government.
  “[T]here are millions of farmers who reckon the Constitution and the independence of the judiciary as of higher value than any temporary legislative nostrum,” trumpeted Business Week, which happened to be right.
  In the compromise debate, North Carolina Senator Josiah Bailey made the most effective speech against the plan.
  Alsop & Catledge describe how the “Senators listened with complete attention” as he “shouted his warnings of what would come if the independence of the judiciary were impaired”.


In light of its most recent history, it is remarkable that pleas to support the judiciary as the bulwark of liberty worked.  Many, in fact, were skeptical.
  Isidor Feinstein said the story was “persuasive, until one begins to fill in the details. . . . The Court can scent communism several centuries down wind, in a federal income tax or in a minimum wage for chambermaids.”  But one might “suspect that it will be less alert to the menace of fascism”.
  Two things accounted for the skepticism:  that judges “have failed to apply the constitutional provisions for the protection of civil rights of individuals and minority groups” and they had applied those provisions “so as to deprive large masses of workers and nonconforming minorities of their constitutional privileges.”
  Maury Maverick, the Member of Congress who would rush down the aisle to sponsor FDR’s Court plan, wrote just before it was introduced:  “If you look at the cases on sedition, espionage and the rest . . . the courts declared pretty nearly every silly law constitutional during and following the World War.  There was not much protection of civil liberties in this country.”


In the past, when arguments favoring the Court as the protector of liberties had been advanced, liberals and progressives scoffed.  In the 1924 campaign, for example, both Coolidge and John W. Davis had defended the Court from its attackers, saying it was necessary to protect citizens’ rights.  LaFollette responded “show me one case in which the courts have protected human rights, and I will show you twenty in which they have disregarded human rights to protect private property.”
  In an unsigned editorial in the New Republic, Frankfurter chastised both candidates, especially Davis, who “by grave omissions in his treatment of the courts and the Constitution he conveyed a mutilated, and therefore untrue, picture.”
  In 1923 H.L. Mencken had said of the Court “[a]s things stand today, the rights of the citizen are nearly gone, but his property if he has any, remains safe.”


Given the Court’s recent history of protecting economic rights, Progressives generally were relatively skeptical about individual liberties.  As World War I broke out, they held little truck with claims of free speech and dissent.  The leading public intellectual of his time, John Dewey, even ridiculed war dissenters for stressing the “sanctity of individual rights”.


Then, during the War, and in the Red Scare that followed, the United States Government engaged in substantial violations of civil liberties.  The Attorney General said of war dissenters, “[m]ay God have mercy on them, for they need expect none from an outraged people and an avenging government.”
  Using powers vested by the espionage and sedition acts of 1917 and 1918, the Attorney General made good on his promise, pursuing many prosecutions.
  (The chief architect of the 1917 Act was the Supreme Court historian, Charles Warren.)
 After the war was over, in 1919, labor strife led to a nationwide Red Scare, during which Attorney General Michell Palmer took the law into his hands, sending federal agents on infamous “raids” invading private property and deporting many immigrants.


The Supreme Court’s reaction to government’s wartime suppression of speech was to uphold it.  Justice Holmes authored the decisions in a trinity of cases, Schenk, Frohwerk and Debs.  “When a nation is at war,” Holmes explained in Schenk, “many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured”.
  In a line later famous, he elaborated:  “The most stringent protection of free speech would not protect a man in falsely shouting fire in a theater and creating a panic.”
  Debs was none other than Eugene Debs, the Socialist Party leader.  He was accused of obstructing the draft for a speech largely about socialism.  The only arguably obstructionist sentence was:  “The master class has had all to gain and nothing to lose, while the subject class has had nothing to gain and all to lose – especially their lives.”
  For this he was sent to jail for ___ years.


Wartime prosecutions and the Red Scare turned the tide of liberal opinion.  John Dewey wrote an apologia in the New Republic tellingly entitled “In Explanation of Our Lapse.”
  This was one of a series of pieces the New Republic published on the free speech issue.  His own foray led Zachariah Chaffee, a Harvard law professor, to become a famous free speech intellectual and advocate.
  In Freedom of Speech in War Time he said “[w]e have made a mistake under the pressure of a great crisis.”
  Ernst Freund wrote an article deeply critical of Holmes’ opinions, one that apparently stung.
  Prominent law professors and lawyers published a report deeply critical of the Palmer raids, entitled Illegal Practices of the United States Department of Justice, which proved his undoing politically.
  Liberals flocked to help form the American Civil Liberties Union.


Progressive influence apparently had its impact on Holmes, and ultimately the Supreme Court.  Holmes entered into an extended discussion of the subject with District Judge Learned Hand.  Hand, who had been a Progressive, and who was destined to become the most famous judge never appointed to the Supreme Court, had taken a considerably more libertarian view toward speech during the war.
  Harold Laski, the formidable intellectual, arranged for Holmes to meet Chafee at tea, apparently to discuss the issue.
  The upshot was Holmes becoming quite protective of speech rights, including his legendary opinion in an Espionage Act case, Abrams v. United States.  “The best test of truth is the power of the thought to get itself accepted in the competition of the market,” wrote Holmes, dissenting.  “That at any rate is the theory of our Constitution.”
 


All the sudden, the worm began to turn..  In a 1925 case upholding a prosecution for speech, the Court nonetheless announced “we may and do assume that freedom of speech and of the press—which are protected by the First Amendment from abridgement by Congress—are among the fundamental personal rights and ‘liberties’ protected by the due process clause of the Fourteenth Amendment from impairment by the States.”
  Then, in 1931, the Court struck down a California law making it illegal to display a “red flag” and a local ordinance shutting down certain newspapers.
  The cases, Stromberg and Near, created a sensation.  The Literary Digest called it “just about the biggest Washington news story of the decade, and Current History headlined it “The Supreme Court in a New Phase.”
  Chief Justice Hughes was hailed as a liberal hero.
  In 1936 the Court was at it again, striking down an ordinance Huey Long had used to attack the local press.


Two mid-twenties substantive due process cases also caught the country’s attention.  Recall that heretofore this was the provision being used to protect solely economic liberties.  In 1923, in Meyer v. Nebraska, the Court struck down a law prohibiting teaching students in any language but English.  Then, two years later, in Pierce v. Society of Sisters, the Court invalidated a Oregon law prohibiting parochial school education.  During the 1924 election controversy, Taft – acting behind the scenes – was promoting Meyer as a response to LaFollette’s attacks on the Court.
  Dyed-in-the-wool progressives like Frankfurter were not rolling over so quickly on the question of judicial review:  “the Oregon case alone does not tell the tale . . . we regard the cost of this power of the Supreme Court on the whole as greater than its gains.”
  But the popular press noticed.  In an election article entitled “The Oregon and Election Acts” the Chicago Tribune pointed to the two as examples “not merely of what may happen, but of what most certainly will happen, if there is no independent and judicially trained agency to insist upon constitutional rights”.


The civil liberties decisions of the Court that gained the greatest publicity were those at the juncture of race and the criminal law.  Prior to the 1930s the Court had decided two cases in which racially discriminatory laws were held unconstitutional, one involving residential real estate, the other the Texas Democratic primary election.
  Also, in 1923 the Court had overturned a trial in which blacks were sentenced to death by an all-white jury in a case overshadowed by the threat of mob violence.
  Then came the 1930s race cases.  


The judicial decisions in the internationally-sensational cases involving the “Scottsboro boys” were front page news.  Alabama had charged nine black boys with raping two young white women on a freight train.  All but one of the defendants was sentenced to death in sham trials conducted under the threat of mob violence.  Serious doubt existed about guilt.  In the 1932 decision in Powell v. Alabama, the Court invalidated the convictions on the ground that when the trial court simply appointed “all the members of the Bar” as their lawyers, that was a denial of the right to counsel.  “Public opinion doubtless will approve of the decision,” said the Washington Post.
  Three years later the Supreme Court overturned Alabama’s second try for reasons of jury discrimination.
  (In 1936, in Brown v. Mississippi, the Supreme Court also condemned torture tactics Mississippi law enforcement officials had used to extract “confessions” from blacks.
)


Throughout the Court fight, opponents pointed to this collection of decisions in defense of the Court’s important role in protecting civil liberties.
  Frank Gannett, in a nationwide broadcast, told the story of how his Jewish barber said “I am deeply interested in preserving the Supreme Court” because “I am a Jew, and therefore one of a minority.”  Gannett’s said members of the “colored race” must feel the same way” given that the Court had “again and again” protected them.
  His examples were Pierce and Scottsboro.  Merlo Pusey in his book attacking the plan pointed to Scottsboro, Meyer, and the First Amendment cases.
  The Huey Long case was a primary example for the noted historian James Truslow Adams in his radio address against the plan.
  The Senate Judiciary Committee went on at great length on this point, mentioning or discussing Scottsboro, Pierce and the free speech cases.
  The “only place the citizen has been able to go in any of these instances for protection against the abridgement of his rights,” said the Judiciary Committee, has been to an independent and uncontrolled and incorruptible judiciary.”


Issues of religious liberty swayed many Catholics against the plan, including those who supported the New Deal otherwise.
  Among those opposed, the Pierce decision was cited repeatedly, and Pierce’s counsel was extremely active in fighting the plan.
  The Catholic Journal America, in a March ’37 editorial “The Price of Freedom,” said [f]or some years the Supreme Court has functioned well in defending the people against oppressive legislation.  It wiped off the books the Oregon law . . . forbade Huey Long’s Louisiana law . . . .came to the defense of a parcel of ignorant Negroes in Alabama .  . . “


The Administration struggled to deal with the issue.  A presidential advisor prepared a memo dated March 3, an “ANSWER TO THE ARGUMENT THAT THE PROSAL WOULD LEAD TO A DEPRIVATION OF CIVIL LIBERTIES.”  His best response was that the same Justices who voted in favor of expansive government powers also voted to protect civil liberties.
  On March 9, in his Fireside Chat, the President addressed the matter directly.  “This proposal of mine will not infringe in the slightest upon the civil or religious liberties so dear to every American.”
  Basically he offered his record up to vouch for his position.  Others, however, pointed out that the power might be used unwisely by a President who was not Roosevelt.


In the end these arguments proved persuasive.  A Yale Journal Article would note the “common stand of the defenders of business liberty and civil liberties against” the court plan.
  The conservative element was always going to oppose Roosevelt.  But when his many allies turned against him, these were the arguments that worked.  In the end even Robert Jackson, after tearing into the Justices, would concede “the picture would not be complete” without acknowledging that “the Supreme Court has rendered civil liberties decisions of substantial value. . . . The Court has protected fairly consistently the writ of habeas corpus, fair trial, the franchise, freedom of the press, and free speech.”
  That it had done so weighed heavily in the demise of the plan, and pointed toward an agenda for the future.

� See also id at ___ (“the Court's legitimacy depends on making legally principled decisions under circumstances in which their principled character is sufficiently plausible to be accepted by the Nation.”)


� 1 Bryce 274.


� Cf. Hannah Pitkin (quote to effect that Constitution is what we are, not something we have)


� RA:  I pulled this off internet from oxford dictionary of american political quotes.  Can we get a cite to democracy in America?  I might even cite it in one of my articles, try westlaw for the quote.


� See Lasser at 7 (attacks on court can only be stood against “larger background” of national crises of which they were a part)


� Cmd v, TAN 383


� Webster, in Webster Haynes debates compilation, at 81 (source in ch 3)


� REPORT ON THE STATE OF THE UNION DELIVERED TO A JOINT SESSION OF CONGRESS ON JANUARY 20, 2004--PM 59 -- (Senate - January 20, 2004)


� RA:  this is anti-federalist number 78 I think (in the “numbering” of af papers to match the federalist). It appeared in the NY Journal March 20, 1788.  it should be in ch 1 or 2 materials.


�� HYPERLINK "http://www.newt.org/index.php?src=news&category=Book%20Reviews&submenu=press&prid=797&pos=0,3000,4261" ��http://www.newt.org/index.php?src=news&category=Book%20Reviews&submenu=press&prid=797&pos=0,3000,4261�, visited on January 27, 2006


� Dahl’s article, Decision-making in a Democracy:  The Supreme Court as National Policymaker, recently was reprinted at 50 Emory L. J. 563.  See id at 570.


� Id at 580.


� Id at 581.  For an elaboration of this conclusion, see generally Mark Graber, The Nonmajoritarian Difficulty, [cite] (arguing that Court has most authority when dominant alliance itself is split as to policy direction); Tushnet, [cite] (same).  


� See, e.g., Graber, Whittington, Griffin; see also Murphy


� See [cites from PJR]


� Alfange, The Supreme Court and the National Will at 87.


� Kammen The Machine that Would Go Of Itself, at 279.


� In Gunther’s McCulloch.  Marshall writing as Friend of the Constitution at 156 (ch 2 materials).


� This is the title of Larry Kramer’s masterful tract in favor of popular constitutionalism.  Kramer takes the title from the many references in history to this ultimate font of authority in a democracy.  


� Sandra Day O’Connor, Public Trust as a Dimension of Equal Justice: Some Suggestions to Increase Public Trust, 36 Ct. Rev. 10, 13 (1999)


� Ruth Bader Ginsburg, Speaking in a Judicial Voice, 67 N.Y.U. L.Rev. 1185, 1198 (1992).


� Reva Siegel has done some of the best work in charting the role of social movements in constructing constitutional meaning.  See . . . 


� Bruce Ackerman offers an account of constitutional change that depends heavily on these moments of popular engagement.  See Ackerman, We the People Vols I and II.  Although Ackerman’s understanding of  legitimate constitutional change is too stylized, he surely is correct in identifying these moments of engagement.


� For examination of similar views, see Martin Shapior and Alec Stone Sweet, On Law, Politics, & Judicialization 149-50 (2002).


� Senate - February 28, 2001


� Senate - November 12, 2003


� Leuchtenberg, FDR and the New Deal (L I) at 1


� See cmd iv at n. 9


� Schlesinger Action at 51


� Jackson, fight, at xiv.


� Weed 19; L I at 1  [make sure throughout I am not quoting any of these sources closely, I’ve tried to use my own words but risky here working from notes]


� L I at 1.


�  Encycl at 29, 31


� L I at 2 on shanties; Irons 17 on trash dumps; need cite for all segments, think Encyc of GD.


� NYT 1/29/36, Text of Senator William E. 


� Stein 10.


� Ackerman, Transformations (Ack II) at 281; need cite for public saw . . .


� The New York Times covered the 1931 governors’ meeting, reporting “The Governors Meet—and Dodge Real Issues.” As of the spring of 1932, only eight states were offering relief funds of any significance.  Patterson at 9?  


� Quote is Hoover admin at 63.  Hoover’s response is detaild in Patterson at 27-32 In July of 1932, with an election pending, Hoover agreed finally to some $300 million dollars of federal aid – a pittance compared with what Roosevelt would provide – loaned to the states as an advance on highway funds.  Patterson 12.


� Hoover Challenge at 6; Encyc 31


� Cochran in Magel materials at 32 – photo – but I’d like textual reference.  


� Quoted in Hulsbosch article at 1977.


� L I at 30.


� Quoted in hulsebosch at 1977.


� All this from platforms.


�  I pulled this off internet; must be in collection of Rosenman FDR papers, which we should get and use throughout.


� ditto


� L I at 17.  I think I’d like Congress figures in here.


� L I at 12; Mulder 31.  Confirm they did so outwardly.  


� Use the Lit Digest cites here if nothing else.


� L I at 18-19


� L I at 39 on banks, but other sources also please, and also on exchanges.


� Also off web; get from his papers.  


� Mulder 36, 41.  Accord Patterson at 3 (“Legislation was coming in and being passed like grist from a mill, most of the time with very little debate”).


� RA:  don’t have one cite for this, took it off this web site but scattered through sources, you might find something better. � HYPERLINK "http://usgovinfo.about.com/library/weekly/bl100bush.htm" ��http://usgovinfo.about.com/library/weekly/bl100bush.htm�   Also make sure AAA in this period.


� Brandeis in New State Ice at 307.08; accord Irons at 19 on competition.  


� Jax at 110; see also L I???  something else.  


� RA:  all this can be found in notes.  On p. 10.


� Historians dispute how much the two legislative agendas differ, whether there was, in effect, a first and second New Deal.  See, e.g.,  Patterson 37.


� RA:  this is all on note pages 13.


� RA:  there is a quote somewhere, maybe in my notes, about someone writing FDR from the business community asking for a rest.  I’d like this if we can find it.


� RA:  this is in notes, I think a&c


� Quoted in Swisher, quoted in the cope compendium at 1.  but I think we have swisher itself.  


� Alsop and Catledge (A&C) at 3-5.


� 71 US L Rev at 65; ad horrendum is Curtis at ???.  Explaining Four H is Ross at 8.  


� In Mulder at 167.  Seems to rely on a&c at 18, but I can’t find it there.


� A&C at 3-5.


� A&c at 3-5.  See also Swisher in Cope at 1 for count.  


� Blaisdell at 442.


� B 449, 471.  


� Friedman at 1915-16 (Friedman is richie friedman’s article; I am cmd iv).


� Nebbia at 552 citing Adkins.


� N at 523.


� 532


� 537.


� Corwin, twilight at 99.


� Jackson (jax) at 78, 82.


� Cite cases.


� Jax 102


� Leutenberg, the Supreme Court reborn (L II) at 88; cite cmd iv.


� Friedman at 1924.


� Panama Refining, see note p. 31


� Alton, note p 32-33; stone quote is L II at 48.


� Cite; The only major piece of New Deal legislation upheld by the Court, prior to the 1937 switch, was that creating the Tennessee Valley Authority.  See A&C at 18; get cite to Ashwander v. TVA.


� See Carr at 58; Shamir at 65 (quoting US Law Review) regarding surprise at Schechter’s unanimity.


� Vol 179 at 419, 6/8/35.


� NYT 12/26/35 at 19.


� Arnold, Symbols at 118.  accord Brinkely at 18; Ack II at 295; Schlesinger action at 20.  Including alternate quote about reaction).  


� See Gallup for Nov 36 and March 37.


� This is in Brinkley at 18; Ack at 297 – but I’d like to get transcript of news conference and cite it.  Rosenman, FDR papers?


� Pearson and Allen (p&a) at 31.


� RA:  check this in press conf


� Washington Post (wapo) 6/1/35 at 1.


� NYT 2/11/37 at 22.


� A&C at 7.


� Jax at 125-26.


� Jax 128.


� Butler at 68.


� Carr at 71


� NYT 1/8/36 at 18  


� Lasser at 139; L II at 96-97; Cushman at 12.  


� Trimble, 108 ABA J (I don’t have volume or year on this; some of the sources in this section are missing this info and we are gonna need to find it, or substitute if we cannot.)


� Loeb, 21 St. Louis L Rev 84, 105.


� Butler 78-79.


� At 87.


� WSJ 5/18/36 at 1.


� WSJ – date missine it was a Tuesday, see note p. 41.  


� Jax at 155.


� Carter at 282.


� Quoted in Cushman at 160.


� Carter at 303.


� Carter at 127.  


� Again the wsj article we will need to find date info on, quoted p. 41 notes.


� Carter at 308.


� Quoted in L II at 106.


� Quote is NYT 6/2/36 at 1.  


� This is Feinsten at 18.  I have quote markers wrong, what is his words, what Feinstein’s?


� 24 Commonweal at 199, 6/19/26.


� Pusey, Hughes II at 747.


� A&C at 10.


� Message, in cope at 19-20, or dochist 161 maybe.  Use plan itself for all this if you can.


� Cite plan for all this.


� Quoted in cope 27, 2/6/37


� Latter is platform.  Fish is B&E at 34; Lippman is B&E at 15.  Hoover is Purcell, Brandeis at 35.  Curious to see dates on all these, whether contemporary or much after fact, in which case wording may need to change.  


� Jax at 124.


� NYT 5/20/36.  


� WSJ 5/13/26 at 1.


� NYT 6/2/36 at 26.


� 


�  Weed at 101, others for all aspects?


�  Schlesinger, action at 40; Weed 74.   


� L II at 107.


� See Cushman polling article for this, or poli sci sources?


� Need to look at poll, and also at Cushman.  My notes, p. 26, show a gallup poll that is close to the result but still not capturing the extent of R’s win, and a (slightly earlier?) that shows it much closer electorally.  What gallup really got wrong, as I will say later, is the state margins, and they are what mattered.


� Week at 69 quoting . . . 


� Weed 70. Weed 99; others?


� Ack II at 313.


� Alfange 125.


� RA:  look at Cushman polling article on this, also their platform, and maybe Ack II.  


� See MSG at 4 (“Of course  we will continue . . . )


� MSG at 4.


� MSG 3.


� On win, RA check to see if this is true, esp compared to Reagan in 80.  On coalition, L I 185-89; Klarman 111; ladd and Hadley at 64-66; vo key at 206.


� Mulder at 159; Schlesinger 41.


� Pusey at 3


� Jax at 178


� Jax at 177.


� This is all the state of union, I have an internet print but use FDR papers.


� This is said in a&C at 171, make sure I am not quoting too closely.


� Patterson 85; other sources I’m sure, L, or a&c.  


� March 9 fireside.


� Cmd iv n. 240.


� L II at 51.  We can thank William Leuchtenberg, more than anyone else, for detailing the origins of the Court-packing plan.  See, L II at 82.  


� L II at 99; this part of the account borrow heavily from, and tracks, L.


� L II at 99


� Dochhist 63, may want to elaborate in FN.


� L II at 101.  RA: confirm it was to cabinet, I think this from ickes diary.


� Pusey II at 733; A&C at 16.


� Nation, 2/13/27


� RA:  find in note pages the bolsheviki quote etc from taft, put that stuff in fns (I quote bolsheviki itself in ch 6)


� See Feinstein 113; L II 95; Ack II at ???  [RA make sure I have this right, could elaborate in FN]


� RA:  jax testimony, senate report, might find me good quote for para.


� A&C 118; L II at 118.


� Patterson 85 (quoting Ickes diary).


� L II at 124.


� RA:  this is all taken from L II at around 117.  make sure I get it right, due credit to L.  


� L. I at 120; see also Cope 83 (Robinson raises point in debate over compromise bill).


� A&C 32 (make sure I am not overstating).


� L II at 117.


� Jax 188


� Jax at 190 quoting FF’s law and politics book; please trace down FF and original quote.


� Cmd n. 44


� cite cmd.  G. Edward White develops this theme at length in White, 205-25.  


� Cmd iv


� Shamir at ix  RA:  make sure this is not a quote or even close. Worse comes we quote him.


� 


� here and in fn before look to cmd iv at 1017-18 and esp notes 198-200; cite those souces


� This chapter so far is cmd p. 1017.


� Quoted in dochist at 254; find quotations of this please, they are pervasive.


� Call at 122 (in Lochner materials)


� Call 132.


� Clark, 37 ALR at 512 (if not in Lochner, this stuff is in ch 5 materials)


� 18 yale at 469, liberty of contract article in ch 6.  


� Ralston, 71 forum at 564.


� See supra ch 6.


� 1895 forum at 529, 530.


� 6/28/31 NYT.


� Borchard, 47 yale.


� Butler at 62; I need some criticism check ’36 and ’37 books, or do a search.


� Feinstein at 21.


� Cmd iv at n. 215.  


� 


� At 15.


� Inaug address at 3 (or state of union?).  cmd p. 1015


� His address in file.


� Jax xv.


� Cmd 213.  


� Cmd n. 220


� L II at 119.


� Schlesinger Action at 38.


� Dcohist 15; but this is early, look at L I or II I think he says this is key, that at this point FDR says something like “I like that, keep going”.  


� Message at xx.


� A&C 160, 223 are my Andrews cites, RA:  I’d like a little more on this.


� See A*C at 223.  Roosevelt had offered Senate Majority Leader Joe Robinson the next available vacancy.  A sitting Justice, Pierce Butler, was from Robinson’s circuit.  Apparently Robinson was unwilling to expend all his energies on a plan that gave him no seat.  [RA best evidence?]


� quoted in Patterson at 88.  Ickes continued:  All that is left is to declare that it is infallible, that it is the spiritual descendent of Moses and that the number Nine is three times three, and three stands for the Trinity.”


� This is a central theme of A&C.


� A&C 97


� Patterson at 109, quoting . . . 


� Mulder 177-79


� 


� quoted in A&C at 71.  


� A&C at 162-73; is farmers in here?


� Newsweek 2/20 at 17.  


� Cope at 85.


� Ack II at 321; 


� Llewellyn, 144 Nation 288, 289; accord Broun, 144 nation at 730 (“Mr. Roosevelt’s plan . .  may have its faults, but it is the only one available”); id (Progressives “were used as shock troops by the Old Guard . . .liberals are constantly being used to help the program of sinister groups”).


�A&C at 67.


� A&C at 69.  


� A&C at 72


� L II at 137.


� A&C at 41.


� Cushman at 15.


� A&C at 71.  


� 9 NW 10.


� First quote moley in NW, 9 NW 5; second is 9 NW 10.  


� 2/13 at 9.


� Dochist at 231.


� Dochist at 258.


� L II at 141.


� Quote is A&C 10


� a&C at 10.


� Pusey 2.


� 2/20 at 17


� L II at 134.  


� Quotes are on p 59 notes.


� See Newsweek, 2/20/27 at 17 (discussing congressmen refusing to commit themselves in light of divergent public opinion”); Patterson 99 (discussing evidence that opposition in Senate reflected constituent wishes).


� Newsweek 2/20/37 at 17.  


� A&C at 184.


� Business Week 7/31 at 48.


� See polls; see also the Caldeira article; see Cushman book and Gallup article.  RA:  this we need to work on to deal with discrepancy between Gallup and Caldeira numbers 


� check numbers; this was the state by state error I believe, see Cushman


� See Cushman 22.  Roosevelt’s electorate included a large number of immigrants, African-Americans, and the poorer economic stratum, including reliefers.  See supra note ___.  The failure to poll these groups adequately explains the Literary Digest debacle in the 1936 election.  Gallup did better, of course.  But it still was coming up short as to FDR’s support, and this likely remains the reason why.  Gallup’s elimination of mail ballots was an attempt to deal with the problem.  Cushman 3, 22  Still, there is evidence that when answering the questions of those more educated, respondents would withhold truthful answers.  Cushman 22.  Also, some pollsters at the time eliminated Southern blacks from polls that involved “political issues”.  The reason is that because of obstacles to voting, such as poll taxes, this group was disenfranchised.  Cushman.  It is unclear whether this group was eliminated in polls on the President’s plan. Although Gallup took measures to correct any possible, moving away from mail ballots entirely by the election of 1938, see Cushman xxx, there is every reason to suspect Gallup was still missing part of the President’s base.


� Pusey at 53.


� Cite hirsh biog from cmd V (not iv)


� Cmd 1027 at n. (cite my sources there, not me)


� cmd 1027, n


� Cmd 1027, n.


� Pepper, citing Parrish at 271, cite Parrish and get FF letters if possible.


� Ariens at 630.


� Ariens 623.


� Michael Ariens views the circumstances of the memorandum as suspicious enough to suggest Frankfurter forged the letter, a claim other historians reject.  Compare Ariens with Friedman “Felix the Forgerer” and Kalman, either in the Yale or AHA piece.


� Mr. Justice Rbts at 313


� Id.


� Friedman at 1945.  On this point, see Ack II at ___ (disdaining search for meaning of 1937 in motives of individuals [or paraphrase what he says]


� Pusey at 53


� 


� RA:  need to compare Baker (Back to Back), A&C, L, and Cushman, and Pusey biog of Hughes.  OH, and Wheelers account in his autobiog which I don’t have.


� get details is this right.  I think someone says it conveyed impression of full court.  I think I also read one of the Js was quite annoyed about sending the letter,


� RA:  again, I think Baker says this best.  Compare stories.


� I think he says even more than this.  Check letter, I think in pusey ii at 755, or in dochist.


� Pusey II at 766, quoting NYT.  (what does Jax say in book?)


� Cushman book.


� RA:  this is the one area I clearly want to do more research.  There is disagreement in the sources whether Wheeler went to brandeis or Hughes first, compare L II at around 140 with Cushman at 17.  Then, Cushman cites only baker and a&c, but I think a&c give the other version, I’ve not looked at baker.  On the entire issue should also consult Wheeler’s autobiog which I don’t have, and go back to Pusey II.  I think latter may have valuable stuff.


� WCH cited throughout; this quote at 402; Jax quote at 207, 212-13 on three other cases.


� Cushman at 18, other sources certainly.


� RA:  need cites to prior two sentences, certainly in the pusey, Cushman, L etc sources, as well as Pepper, Parrrish, Ariens  Also, actually, in FF, Rbts.


� This is all from Roberts memo in FF Mr. Justice Roberts  Make sure he uses itals


� Ariens on this point.  


� See Chapter 5.


� This is because the petition for review field in West Coast Hotel was by the employer, not the State, and the employer would not have wanted to have Adkins overruled.


� FF, Rbts at 315


� FF, Rbts 312.


� Feinstein at 29.  


� 29 Time 12.


� Quoted in L II at 143.  RA:  I’m thin on flip comments for parrish if you can find more.


� Pepper 140 citing Parrish at 271


� Ariens 623.


� A&C at 145.


� Accord Ack II at 363.


� New Republic 1/13/37


� Shamir at 67.  The bulk of the information in this paragraph is taken from Ronen Shamir’s wonderful book on New Deal lawyering.  


� Shamir at 68-69 for ALL, 67 for rest.


� RA:  check this.  A mystery to me in part because J&L cases seem to be three but some say five.  If it were true I’d love to add a sentence that said “None of these appeals court judges voted to uphold the Wagner Act.”


� RA:  cites.  


� Curtis at 170.  


� A&C 145


� Time 4/19 at 14.


� 317, 318.


� A&C 145, make sure this is their word.  


� RA:  see conflict in Atl Const headline saying all but one 5-4.  also see questions I have elsewhere about how many cases.  Need to resolve this.


� Quoted in Irons at 287.


� RA:  this is J&L around 41-42.  I’m confused, McReynolds is writing for three cases, Cushman says five.  Please clarify.


� I’m taking this from Friedman and Cushman.  RA: to verify and add Pusey and any other apologists, many of whom are identified in Ariens.


� See Purcell review of Cushman book making just this point.


� 298 US at 344.


� This is irons or shamir


� Quoted in Cushman at 40.


� Quoted in Irons at 289.


� AC, 4/13/37 at 1.


� 


� See note page 80, this an undated article!


� Time 4/19 at 15.


� L II at 143.


� Atl Const 4/13 at 8.


� Nation 123-24.


� Newsweek 4/24/37 at 48.


� A&C at 153.


� AC 4/13/1, 8


� Caldeira at xx.  We need to get the data; my Gallup shows no such drop.  See my correspondence with Caldeira.


� NYT 4/13/37 at 20.


� A&C at 142.


� At Const 4/14 at 1 (note page 46); accord FED


� A&C at 153.


� RA:  need cites for Hughes career, likely Pusey I.  need cite for supposed to come down, maybe L II – I’ve seen it several places.


� Pusey II at 760.  


� Pusey II at 761 (“Borah then impressed upon his close friend Van Devanter the great service he could render the cause by stepping down at that time.”)


� A&C at 208.


� RA:  this I do not understand.  The JC report is in june.  Was the vote this made clear this day?  I’ve seen this suggestion.  


� Time 6/7 at 13.


� Pusey 103


� Caldeira at xxx.


� See Report, in file.


� Report 23.


� cite


� Pusey II at 761; Ack II at 292.


� cite


� L II at 149.


� A&C 245, 248.


� A&C around 263, 268.  Li II at 152.


� Mulder at 197-98, quoting ???


� Mulder at 200, please pull cites from A&C, L.


� This is cushman’s main thrust


� Time, 3/9/38 


� cite and quote R platform on min wage; find support on Wagner I’m pretty sure it is there, I think Cushman on landon?


� A&C 105


� Time 4/19 at 4.


� A&c at 142-43.  


� Alen in the Nation the nation?  I have at 123, is page right?


� cites from Ack II, L, pusey.


� Cmd iv at 1046.  


� Cmd note 345.


� Hogan in the files.


� Cmd 332.


� Cmd n. 355.


� Cmd iv n. 354.


� In cmd V I have an early fn in the narrative about how they still review some, eg dormant commerce clause, we should nab that here.


� See Williamson v. Lee Optical, others?  Cite Gunter, Stone Seidman casebooks for this?  Carolene, in file, page is around 151.  


� In file; quotes from 119-20 and 128, need jump to facts.


� Barry Cushman gets all the credit for locating these sources.  See White at 231-32 & n??? (giving Cushman credit); Cushman around 218, discussing Jackson papers.


� Cushman 218.


� RA  check sources cited around 1047 to see if support, or I will change.


� Cmd 1047 n.


� See Ack II at 357.


� NYT 1/15/37 at 20:1.


� Report at 10.


� Ed 1638 p. 18.  See note pages 89 re: concerns on source.


� 8/9/39


� Alfange at ix.


� Alfange at 235, 40.


� Newsweek 4/24 at 48.


� Parker, see note page 22, we need information on this journal.


� Alfange 46.  


� Carr at 5.


� Kammen at 275.


� Kammen 276-77


� March 4 victory dinner.


� FF, public at 123.


�  Quoted in Purcell at 126.  (this is purcell’s democracy book”)


� See, e.g.,Kramer, What’s a C for anyway, cite sources there.


� FF public 23.


� FF, public at 24-25.


� FF, public 28.  In this para will want to cite Skowroned around 172-73; also Theda Scopol’s book on war pensions.


� 9 apsr at 16, maybe in ch 6 materials, Willoughby address.


� See David Kennedy, Over Here


� Post, lifeworld article.  He is quoted in post at 1489 I believe; check and make sure post supports and/or find other support.


� FF, public at 3. 


� Hoover 2/12/31 in hoover admin.  


� Patterson at 31, quoting . . .   


� A&C 2


� Patterson at 102.


� Alfange 114.


� In Zinn at 64.


� In hulsebosch at 1979. Hulsebosch elaborates on the doctrinal shift from justifying government powers as a response to emergency to one that recognized the limited judicial role in supervising economic legislation.  RA:  correct?


� Patterson 90.


� Patterson at 91.


� Afange at 128 (quoted in)


� RA:  see note page 17; source problem


� at 228.


� Quoted in NYT 1/736 at 12.


� In Zinn at 57, 59, 61.


� At 201.


� See Gallup see also Cushman polling at 8.  (RA:  was child labor for fed std?


� poll of 3/28/36.  Interestingly, in January of that year a majority opposed “transferring to the Federal Government” authority over the same, a distinction Barry Cushman attributes, apparently correctly, to the wording of the questions.  “Greater authority” was fine, but not all of it.  See Cushman polling at 8.


� Polls june 6, march 36, march 37.


� See Jenkin at 12, quoting speaker at Congress of American Industry in 1939; see also Jenkin at 300-303.


� See Arnold Folk at 72, 73; can do better RA: what about revolt of the conservatives?


� Weed at 97 (is the convention?  


� Cite Ack II here.


� Lasser at 143; see also the Cushman article on Landon’s campaign (or is this book) and confirm?


� MSG at 4.  


� Jan 6, ’37 message.


� Alfange at 115.  


� NR 1940 (see note page 22, missing reference to date)


� Roberts, the court and the const at 61, I need to get and look at this.


� Brinkley at 17 (I’ve copied pages of his book; in secondary materials in the hodgepodge box).


� Purcell, Democracy at 137.


�  See generally white around 106.  The first administrative law casebook was published in the early 1930s by Felix Frankfurter and a co-author.  White 106.  In 1938 James Landis published his cliassic “The Administrative Process,” seeking to justify the use of administrative agencies.  Scholars explained to the public the need for agencies to bring “expert” knowledge to bear on the problems of the day.  See FF Public at 158 ; Carr at 7.
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� A&C at 330.


� See sources n. 318; 


� Feinstein at 99.  


� Cmd  n. 318.


� For the quote Maverick to John Palmer 1/18/37 in L II 291, n. 25.  For running down the aisle see L or A&C.  


� Quoted in Lawson at 432.


� FF on the sup cat at 158-67, at 60.  
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� Rabban at 3, 228-32.


� Stone 153.


� On the 1917 and 1918 acts see Murphy 21; Ston 148-53; 185-97  (Stone is book in prior ch materials).


� Rabban 250.


� Murphy Crisis, at 28; Stone at 220-24.


� Schenk, 249 US 47, 52.  
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� Ragan 32-33.


� Rabban 301?
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� Nov 16 ’18 NR at 69.  


.� .  Ragan 39-40; Rabban 296


� Murphy crisis 29, Stone 225.


� Rabban 302
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� Stone at 203; Rabban at 353-54


� Abrams, 250 US at 627-28.


� Gitlow, 268 US 652, ___


� See Murphy crisis at 120; NTY 5/19/31.


� 109 Lit Digest, 7 Current History (I think I have these) See Murphy crisis at 121.  


� 109 Lit Digest at ___.


� Grosjean v. American Press Co.


� Lawson at 432.
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� TRib 10/19/24 at 8.
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� Moore v. Dempsey, Klarman 98, 120-21.  
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� Norris v. Alabama.


� Brown v. Mississippi, cite.  See Klarman 117, 128-29; Murphy crisis 125.
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