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The Norm of Prior Judicial Experience
-and Its Consequences for Career
Diversity on the U.S. Supreme Court

Lee Epstein, Jack Knight & Andrew D. Martin

For at least three decades now, those charged with nominating and con-
Sfirming Justices to the U.S. Supreme Court seem to be following a norm of
prior judicial experience—one that makes previous service on the (federal)
bench a near prerequisite for office. Largely as a result of this norm, to-
day’s Court, while growing more and more diverse on some dimensions, is
becoming less and less so on the dimension of career diversity.

We argue that all norms that cut against diversity are problematic because
they reduce the ability of the decision-making group (the Supreme Court
not excepted) to perform its tasks. We further argue that the norm of prior
Judicial experience is particularly troublesome for two reasons. First, since
virtually all analyses show career path to be an important factor in ex-
plaining judicial choices—from the votes Justices cast to their respect for
stare decisis—the homogeneity induced by the norm suggests that the cur-
rent Court is not making optimal choices. Second, since women and people
of color are less likely than White men to hold positions that are now, un-
der the norm of prior judicial experience, steppingstones to the bench, the
norm is also working to limit diversity on dimensions other than career
path.

This Article draws on multiple sources, ranging from an original database
that houses a wealth of information on the occupational backgrounds of
the Court’s Justices to the writings of leading contemporary thinkers.
From these sources, we extract a clear and significant policy implica-
tion: Because of problems associated with a perpetuation of the norm of
prior judicial experience, we argue that the Senate, the president, and
other key players in the confirmation process should give greater attention
to the nominees’ career experiences. But such attention ought not come in
the form of reserving the next two, three, or four vacancies for nominees
hailing directly from private practice, legislatures, the cabinet, and so on.
Rather, it should come about by taking into account the career experiences
of Justices remaining on the Court and then working to avoid excessive
duplication.
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INTRODUCTION

J. Harvie Wilkinson, Frank Easterbrook, Emilio Garza, J. Michael
Luttig, Edith Jones, and Janice Rogers Brown. All of these persons have at
least two things in common. First, they are the most “frequently named
potential George W. Bush U.S. Supreme Court nominees.”' Second, they
are sitting judges—with all but Brown serving on a U.S. court of appeals.?

This is no coincidence. For at least three decades, those charged with
nominating and confirming Supreme Court justices seem to be following a
norm of prior judicial experience—one that makes previous service on the
(federal) bench a near prerequisite for office.’ In fact, since William H.
Rehnquist’s appointment in 1971, rio president has nominated and no
Senate has confirmed a justice to the Supreme Court who lacked judicial
experience.* Furthermore, more than fifty years have elapsed since a presi-
dent has elevated a sitting legislator to the Court (Harold Burton in 1945),
forty since the appointment of a cabinet secretary (Arthur Goldberg in
1962), and thirty since the nomination of an attorney hailing directly from
private practice (Lewis F. Powell in 1971).}

Largely as a result of this norm of prior judicial experience, today’s
Court, while growing more diverse in some dimensions,® is becoming less
so on the dimension of career diversity. All nine justices serving in 2002
held positions in the public sector immediately before their ascension to the
Court. With the exception of Chief Justice Rehnquist, who did not obtain
his position by way of the nation’s judiciary, the other eight justices served
on either state or U.S. courts of appeals before joining the Court.” Just three

1. Eg, Kenneth L. Manning et al, George W. Bush’s Potential Supreme Court
Nominees: What Impact Might They Have?, 85 JUDICATURE 278, 280-81 (2002). The authors
developed their list of potential nominees by consulting “five diverse news, opinion, and legal
information sources: ABC News, USA Today, The American Prospect, National Review, and Lexis-
Nexis.” Id.

2. Brown is an associate justice on the California Supreme Court. Easterbrook serves on the
U.S. Court of Appeals for the Seventh Circuit; Garza and Jones are on the Fifth Circuit; and Luttig and
Wilkinson are on the Fourth Circuit.

3. See, eg, HENRY J. ABRAHAM, JUSTICES, PRESIDENTS, AND SENATORS (1999), MARK
SILVERSTEIN, Jupicious CHOICES (1994), DAVID ALISTAIR YALOF, PURSUIT OF JUSTICES (1999). See
also infra Part I (providing more discussion of the norm of prior judicial experience, including its
origins). )

4. LEE EPSTEIN ET AL, THE SUPREME COURT COMPENDIUM: DATA, DECISIONS, AND
DEVELOPMENTS 324-31 tbl.4-9 (3d ed. 2003).

5. Id Justices nominated after Powell had experience working in private law firms, see infra
note 8, but Powell was the last justice who was in private practice at the time of appointment. /d.

6.  For example, on the current Court there are three Catholics, two Jews, two women, and one
Black. Kennedy, Scalia, and Thomas are Catholics. Thomas was born into a Baptist family but was
raised as a Catholic by his grandparents; he later attended an Episcopal church, but in 1996, he returned
to the Catholic church. Breyer and Ginsburg are Jewish; O’Connor and Ginsburg are women; and
Thomas is Black. /d. at 267-331 tbl.4-3.

7. Stevens served on the U.S. Court of Appeals for the Seventh Circuit; Scalia, Thomas, and
Ginsburg on the District of Columbia Circuit; Kennedy on the Ninth Circuit; Souter and Breyer on the
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of the nine justices came to the bench with any long-term experience in
private practice, while two never practiced in a private law firm at all.?
Moreover, even though all but two worked at some point as government
attorneys,’ only Justice Thomas held an appointed position in the executive
branch'® that did not necessitate a law degree.!' No previous members of a
presidential cabinet can be found among the current justices, nor are there
any former Senators or even members of the House of Representatives. In
fact, Justice O’Connor is the Court’s only member ever elected to a public
office that did not call for a legal background.'

This degree of career homogeneity has not gone unnoticed by schol-
ars. After conducting an extensive investigation into factors affecting
presidential choices of Supreme Court nominees, David Yalof claimed that
“federal circuit court judges have become the ‘darlings’ of the selection
process.”? Other commentators agree,'* as do jurists. Just this past year,
Chief Justice Rehnquist observed that, while at one time his Court housed
justices “drawn from a wide diversity of professional backgrounds” such as
Louis Brandeis, John Harlan, and Byron White, those days are long gone.'®

First Circuit; O’Connor on the Arizona court of appeals. Before his appointment, Rehnquist served as
U.S. Assistant Attorney General. /d. at 324-31 tbl.4-9.

8. Kennedy was in private practice from 1961 to 1976, Rehnquist from 1953 to 1969, and
Stevens from 1948 to 1951 and 1952 to 1970; Ginsburg and Breyer never practiced in a private law
firm. The remaining four (O’Connor, Scalia, Souter, and Thomas) worked in private law firms, but that
experience typically came early in their careers, or was rather short lived, or both. Consider Justice
Scalia: After graduating from law school in 1960, he went into private practice in Cleveland, Ohio,
where he remained until 1967. For the next fifteen years, he taught at the University of Chicago Law
School, with interruptions here and there for various posts within the federal government until his final
departure in 1982 for a U.S. judgeship. All told, of the twenty-six years between the time he obtained
his law degree and his nomination to the Court, Scalia spent six years (less than 25%) in private
practice. This level of experience is not atypical for this Court. Collectively, the nine justices worked in
private law firms for sixty-nine years, yielding a median of six years. See EPSTEIN ET AL., supra note 4,
at 272-80 tbl.4-6.

9.  The two are Justices Kennedy and Ginsburg. See id. at 312-31 tbl.4-8.

10.  Justice Thomas served as Chairman of the Equal Employment Opportunity Commission
between 1982 and 1990.

11, The term “necessitate” requires explanation since many legal positions in government do not
formally require law degrees. It would be possible, for example, for a president to nominate a
nonlawyer to serve as Attorney General or even as a Supreme Court justice. In fact, early holders of
those positions (¢.g., Nathan Clifford, who served as U.S. Attorney General between 1846 and 1848,
and became a Supreme Court justice in 1858) typically did not have law degrees. Rather, “it was
common for lawyers to be trained by ‘reading the law’. . . . This was accomplished through self-study
or by serving as an apprentice under an experienced lawyer. Only in the more modern period have
justices trained in a formal law school setting.” EPSTEIN ET AL., supra note 4, at 293 tbl. 4-4,
Nonetheless, since it is unlikely that a contemporary president would appoint a non-J.D. to these sorts
of positions, we use the term “necessitate” (or “require”) here and throughout the Article.

12, Justice O’Connor served in the Arizona Senate from 1969 to 1975. See id. at 318 tbl.4-8.

13.  YALOF, supra note 3, at 170.

14, See, e.g., ABRAHAM, supra note 3, at 41-45; SILVERSTEIN, supra note 3, at 166-76.

15.  William H. Rehnquist, 200/ Year-End Report on the Federal Judiciary, at
http://www.supremecourtus.gov/publicinfo/year-end/2001 year-endreporthtm! (Jan. 1, 2002). The
relevant portion of Rehnquist’s report is as follows:
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That presidents now look primarily to the U.S. courts of appeals to
identify potential nominees disturbs Rehnquist because he fears that the
Court will over time “too much resemble the judiciary in civil law
countries.”'S As discussed below, these civil law judiciaries consist mainly
of judges whose only career experience is service on the court. As a result,
Rehnquist notes, these courts “simply do not command the respect and
enjoy the independence of ours.”'” We are likewise disturbed by the lack of
career diversity apparently resulting from the norm of prior judicial experi-
ence, but for a different reason: Norms that cut against diversity reduce the
ability of the decision-making group to perform its responsibilities.

Although this issue holds for virtually all norms and all groups, the
Supreme Court not excepted, the norm of prior judicial experience is par-
ticularly troublesome for two reasons. First, virtually all analyses show
career path to be an important factor in explaining judicial decision mak-
ing—from the votes justices cast to their respect for stare decisis.'® The
current Court’s career homogeneity suggests that it is not making optimal
choices, or at least choices less optimal than those made by its more di-
verse predecessors. Second, since women and members of racial/ethnic
minorities are less likely than White men to hold the positions that are cur-
rently steppingstones to the bench,' the norm of prior judicial experience
is working to limit not only career diversity but also gender and ra-
cial/ethnic diversity.

Our general claim thus is a simple one. We argue that there now exists
a norm of prior judicial experience that induces a highly problematic level
of career homogeneity on the Court. To support our argument, we demon-
strate empirically in Part I what the extant commentary suggests: The
career paths of justices serving on the Court are consistent with the exis-
tence of a norm of prior judicial experience. We further show that the
norm, again in line with speculation on the part of commentators, has led to
an extraordinary lack of career diversity. At no other time in American his-
tory has the Court been composed of justices so alike in terms of their

The federal Judiciary has traditionally drawn from a wide diversity of professional
backgrounds, with many of our most well-respected judges coming from private practice. As
to the Supreme Court, Justice Louis D. Brandeis, who was known as ‘the people’s attorney’
for his pro bono work, spent his entire career in private practice before he was named to the
Supreme Court in 1916 by President Wilson. Justice John Harlan served in several
government posts early in his career, but the lion’s share of his experience prior to his
nomination by President Eisenhower in 1954 was in private practice. ... Retired Justice
Byron White, who played professional football for the Detroit Lions on the weekends while
attending Yale Law School, was in private practice in Colorado for nearly 14 years before
joining the Justice Department as deputy attorney general to Robert Kennedy.
1d.
16.  Id. Rehnquist is not the only justice to register complaints about the norm of prior judicial
experience. For the comments of other Court members, see infra Part 1.C.
17.  Rehnquist, supra note 15.
18.  For a list of these analyses, see infra Appendix.
19.  See infra pp. 956-60.
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career experience. Next, in Parts II and III, we turn to the normative com-
ponents of our claim. Drawing on diverse bodies of legal and social science
literature, we explain why norms that produce homogeneous groups, in
particular the norm of prior judicial experience, are fraught with dangers.

From this analysis we extract a clear and significant policy implica-
tion. Because of problems associated with a perpetuation of the norm of
prior judicial experience, we urge the president, the Senate, and other key
players in the confirmation process, as well as the general public, to pay
greater attention to the career experiences of those they would like to serve
on the nation’s highest Court. But such attention, as we explain in Part IV,
ought not result in reserving the next two, three, or four vacancies for
nominees hailing directly from private practice, legislatures, the cabinet,
and so on. Rather, it should come about by taking into account the career
experiences of justices remaining on the Court to avoid excessive duplica-
tion.

I
THE NORM OF PRIOR JUDICIAL EXPERIENCE

We base our general claim that the norm of prior judicial experience
may adversely affect the Court’s ability to perform at optimal levels on
interrelated empirical and normative analyses. This Part sets forth the em-
pirical analysis, which shows that data on the career experiences of
Supreme Court nominees support two conclusions: (1) that a norm of prior
judicial experience exists, and (2) that this norm has induced unprece-
dented levels of career homogeneity on the Court. In Parts II and III, we
turn to the normative analysis of the adverse consequences that this lack of
career diversity confers on the Court’s decision-making capabilities.

A.  Evidence for the Existence of the Norm

The claim that a norm of prior judicial experience currently exists is
hardly novel. As early as 1959% and as recently as 2002,” commentators
and jurists have acknowledged the grave reluctance of presidents to nomi-
nate and Senates to confirm anyone other than sitting judges (usually U.S.
court of appeals judges) to the Court.

It is not that analysts agree on all features of the norm; they surely do
not. For example, while almost all claim that its genesis lies in the 1950s
during the Eisenhower years, some suggest that the norm originated with
certain members of Congress, who, in the wake of Chief Justice

20. E.g., John R. Schmidhauser, The Justices of the Supreme Court: A Collective Portrait, 3
MipwesT J. PoL. Sci. 1 (1959).
21. E.g, Rehnquist, supra note 15.
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Warren’s unanimous opinion in Brown v. Board of Education,” “bitterly
urge[d]” President Eisenhower to select “men who [would] base
decisions . . . upon ‘law,” not ‘sociology.””® Because these legislators
thought that such men, at least in their eyes, were more likely to come to
the Court from federal judgeships, and not from legislatures (e.g., Hugo
Black), academia (e.g., Felix Frankfurter), or governors’ mansions (e.g.,
Earl Warren),” they went so far as to propose legislation requiring that all
future appointees have at least five years of judicial experience.” Others
argue that it was President Eisenhower himself who created the norm.?® On
this account, after nominating Warren as chief justice, Eisenhower deliber-
ately imposed the criterion of judicial experience to distance himself from
the overt cronyism that characterized the approach to judicial selection
taken by his immediate predecessors, Roosevelt and Truman, and also to
increase the likelihood of appointing justices who would “command the
respect, confidence, and pride of the population.”’

In addition to its genesis, analysts disagree over the wisdom of the
norm. Some defend it on much the same grounds as did Eisenhower: as
possibly the best mechanism to ensure the appointment of the most capa-
ble, ethical, and qualified individuals.”® Others are quite critical. Rehnquist,
for one, claims that a Court replete with former judges will be unable to
command respect.’ A more common complaint, however, is that the norm
serves as a vehicle for presidents and Senates to assess the political ideol-
ogy of potential candidates.*® Even Eisenhower, some say, created the

22, 347 U.S. 483, 494 n.11 (1954) (citing social science studies to support its position that
segregation “‘generates a feeling of inferiority™).

23.  Schmidhauser, supra note 20, at 41,

24.  Black, Frankfurter, and Warren were all members of the Brown Court. See Brown, 347 U.S.
at 483.

25.  JoHN R. SCHMIDHAUSER, JUDGES AND JusTicEs 17 (1979) (citing 84 CoNG. REc. 6521
(1956)).

26. See, e.g., SHELDON GOLDMAN, PICKING FEDERAL JUDGES 115 (1997); YALOF, supra note 3,
at43,

27.  GOLDMAN, supra note 26, at 115. Indeed, Eisenhower apparently went so far as to make clear
that “he would use an appeals court appointment as a stepping stone to the Supreme Court.” /d. In his
diary, Eisenhower recounted sharing this philosophy with Attorney General Brownell: ““I told
Brownell that if he had any ambitions to go on the Court, that we should appoint him immediately to
the vacancy now existing on the Appellate Court in New York and then when and if another vacancy
occurred on the Supreme Court, [ could appoint him to it.”” /d. Brownell turned down Eisenhower’s
offer. Id.

28.  See, e.g., LAWRENCE BauM, THE SUPREME COURT 42-43 (2001).

29.  See Rehnquist, supra note 15,

30. See, eg, Davib M. O’BRIEN, STORM CENTER: THE SUPREME COURT IN AMERICAN
PoviTics 33 (2000) (“Judges and scholars perpetuate the myth of merit. The reality, however, is that
every appointment is political.”); Schmidhauser, supra note 20, at 41 (“It may be properly suspected
that those who urge [the perpetuation of the norm of prior judicial experience] consciously or
subconsciously assume that ‘good’ judges are those who are apt to render decisions in accordance with
[their] ideological predilections. . . .”).
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norm out of the belief that an examination of a nominee’s record as a lower
court judge would “provide an inkling of his philosophy.”'

Although these debates about the norm’s contours will inevitably con-
tinue, what seems beyond debate is the norm’s continuing existence. No
contemporary scholar who has written on the subject would dispute Yalof’s
claim that, at least since the 1950s, U.S. court of appeals judges have been
“the ‘darlings’ of the selection process.”?

Even so, the evidence in support of the norm of prior judicial experi-
ence tends toward the anecdotal or asystematic. This need not be the case.
Though we cannot directly observe it,”* we can identify the norm’s possible
manifestations and ultimately trace them against data that we can observe.
If the norm of prior judicial experience has been in effect since the
Eisenhower years, we might expect to find three particularly compelling
manifestations: (1) a majority of sitting judges among those names on con-
temporary presidential “short lists” for the Court; (2) a statistically signifi-
cant difference between the percentage of nominees who were sitting
judges before Eisenhower’s first appointment in 1953 and thereafter; and
(3) a statistically significant increase over time in the percentage of Court
members who were sitting judges at the time of their nomination. As it
turns out, all three manifestations point in the same direction reflected in
the extant commentary: They are consistent with the existence of a norm
of judicial experience.

Beginning with the first manifestation—the names of persons on
presidential short lists—all modern presidents have given serious consid-
eration almost exclusively to federal judges. Ford, for example, apparently
considered well over a dozen persons, most of whom were federal judges,
before boiling down his final choices to U.S. court of appeals judges Arlin
M. Adams and John Paul Stevens.** With only scattered exceptions, the
names on Reagan’s lists for all four appointments he made to the Court
were those of sitting jurists on a U.S. court of appeals.” The final four can-
didates on Bush Sr.’s short list to replace William Brennan were all U.S.
court of appeals judges (Edith Jones, David Souter, Laurence H.
Silberman, and Clarence Thomas), as were those for Thurgood Marshall’s
seat (Clarence Thomas, Edith Jones, Jose Cabranes, and Emilio Garza).*
Clinton apparently gave consideration to several politicians such as Bruce

31.  ABRAHAM, supranote 3, at 191.

32, See YALOF, supra note 3, at 170; see also text accompanying note 13.

33.  See, e.g., Lee Epstein et al., The Norm of Consensus on the U.S. Supreme Court, 45 AM. J.
PoL. Sci. 362, 365 (2001) (“[N]orms ‘are not directly observable’ and, thus, notoriously difficult to
document—so much so that the best we can typically do is trace their manifestations. . . .”); see also
Gregory A. Caldeira & Christopher J.W. Zorn, Of Time and Consensual Norms in the Supreme Court,
42 Am. J. PoL. Sci. 874, 875 (1998).

34.  ABRAHAM, supra note 3, at 275,

35.  YALOF, supra note 3, at 133-67.

36. ABRAHAM, supra note 3, at 304, 310.
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